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Entitlement of Female Descendants to Property of Croatian Communal Household*

Mirela Kresi¢**

Abstract

The paper analyses provisions of the three legal acts on communal houscholds which had regulated the entitlement of female descendants to
compmunal household property. Those are the rights which the female descendants practiced in the conrse of division of a communal household and
inheritance, as well as the vight to trousseau or dowry. Furthermore, the social and economic frameworks are explained for the passing and validity of
communal household laws, which had marked the second half of the 19 century, and the beginning of the 20° century in the Kingdom of Croatia
and Slavonia. Of particidar concern is the status of communal houschold legistation within Croatian legal system, which was based on the General
Civil Code after the abolition of feudalism in 15848.

Key words: communal household; female descendants; household division; inheritance; trousseaw or dowry; the General Civil Code; the King-

dom of Croatin and Slavenia.

1. Introduction

The communal household was an institution common on the
entire territory of today’s Croatia.! However, this paper exclusively
deals with the communal houscholds on the territory historically
known as the Kingdom of Croatia and Slavonia? and in the period
covered (sccond half of the 19™ and the beginning of the 20
century) was included in the Hungarian part of the Austro-Hun-
garian Monarchy, to which the territory of the Military Border was
annexed in 18823 The reason for the territorial {and temporal)
limitation of the topic lies in the fact that only on this Croatian
territory was the communal household legally regulated.

Although this paper focuses on Croatian communal house-
holds, the households were not common on the Croatian terri-

tory only. Croatian houscholds, or similar institutes also existed
on other Slavic territories.* However, this form of a houschold
cconomic community is found among other nations, and on all
continents as a customary concept, typical for a specific level of
development, or under specific cconomic and social conditions.”
However, the first published study on communal houscholds
referred specifically to the communal households on the South-
Slavic territory, more specifically Croatian territory. Thus, in
1839 a book by Ognjeslav UtjeSenovi¢ OstroZinski was pub-
lished in Vienna titled ,Die Hauskommunionen der Siidslaven,
Ein Denkschrift zur Beleuchtung der Volksthiumlichen Acker-
und Familienverfassung des serbischen und des kroatischen Vol-
kes.“ Ostrozinski was a Croatian writer, lawver and a high state

* This paper was written as part of the rescarch project Croatian Legal Cultnre i Ewropean Context: Tradition and Moderuization, led by Professor Dalibor
Cepulo, and supported by the Ministry of Science, Education and Sports of the Republic of Croatia.

** Mirela Kresic, Ph.1., Chair for Croatian History of Law and State, Facul

ty of Law, University of Zagreb, Croatia.

" English translation of the term “kudra zadriga” ~ communal household {Germ. Hauskommunion) is used in the paper, not the translation of the term
1.

“obitel;
conperative”.

afporodivna zidriga” (family cooperative). As synonym, insted of ,communal household” in various literature is also used english term house

2 Hereafter, instead of the correct administrative term “Croatia and Stavonia” and the derived adjectives, the term “Croatia”™ will be used, except where
due to specific reasons it is necessary to emphasize that the Kingdom of Croatia and Slavonia as a Croatian territory with its own autonomy is exclu-
sively concerned. On the issue of administrative names, Croatian identity and terminology. see CEPULO, Dalibor. Building of the mudern legal syston in
Croatia 1848-1918 in the contre-periphery perspective, in: Giaro, Tomasz (Hg). Modernisierung durch transfer im 19. und frithen 20. [ahrhundert, Fran-

lfurt am Main, 2006, p. 50

3 In the period between the 15th century and 1882, the Military Border encompassed the horder tenitories of 1odav’s Croatia towards Bosnia and
Herzegovina, that is towards the border with the Ottoman Empire, set up for the defense against the Ottoman attacks. Until 1850, the Military Border
was organized as a separate military and administrative system, independent of the authority of the Croatian Diet and the Banus. After 1850, the
Military Border was organized as one of the vegions of the Austrian Monarchy: The process of demilitarizaiion and unification with Croatia started
with Emperor's manifesto of 1871, while the strategic significance of the Military Border was fost in [878 through Austro-Hungarian occupation of
Bosnia and Herzegovina. The final unification with Croadia and Slavonia was only viable upon the Hungarian - Croatian negotiations. which ended

with a revised Croatian-Hungarian Sertlement in 1881

In the 19th and 20th centurics the existence of households or similar institutes were recorded in some Slavic countries, such as Bulgaria, Serbia. Men-

tenegro and Slovakia, while in other Slavic areas. eg. the Czech Republic. they had ceased 1o exist. SICARD, Emile. Razmishanjee o postojanju i kenceptu
kudnih ckonomskih zajediica, in: Socijologija sela, Year XII, 43, 1974, no. 1, p. 28-52. _
 More on the study of communal houscholds in non-Slavic nationss see in PAVLICEVIC, Dragutin. Hrvatske kuéne zadruge I (do 1881, Zagreb, 1989,

p. 406=34
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official in Vienna, born, as he had said himself, “in a communal
household of the Croatian Military Border"® and considered
himself a good, objective observer of the communal household
and the household lifestyle. Significantly carlier than Ostro-
7inski, the communal houschold was described by Hungarian
scholars Mattias Piller and Ludwig Mitterpacher during their
travel through Slavonia at the end of the 18th century,” while
the author of the first written record on the communal house-
hold was Croatian linguist Bartol Kagi¢. Kasi¢ was a Jesuit and
head of two Papal missions which had passed through Slavonia,
among other parts. In 1612 he left a record on the communal
household, i.e. on the so called “patrijakalni Zivot” [patriarchal
life] as the communal household had been called for centuries
Still, the largest number of papers on the communal houscholds
comes from the 19th and the beginning of the 20th century,
or the time of intense dealing with the commumal houschold
issues. Historian Dragutin Pavlicevic¢ has dealt with the Croa-
tian communal household most in the recents decades, and he
considers it a “socio-cconomic, traditional phenomenon of sorts
of our {Croatian auth. note) territory and society...”?

Multiple levels of operation can be observed in a commu-
nal household (e.g. division and distribution of work, decision
making within the houschold, external relations, economic
status). Proving particularly interesting to establish was the
economic and legal position of women within the communal
househaold. Or more precisely, which property rights to the com-
munal houschold property were granted to female descendants
born into the houschold. Namely, within houscholds, particu-
larly those with a large number of members, there existed the
so called female subculture, comprising all the female members
of a single communal household. Those women, in relation to
other members of the household, held a special status, which
had been a reflection of a general attitude to women in the
society, so their unfavourable position within the society and
weak influence can be stressed. On the other hand, the posi-
tion of women in the communal household was also marked by
the fact that they had had a certain economic independence,
which was the result of their ability to dispose of their own

property.'? Therefore, in reality, indirectly (c.g. through the
husband or son, or within their women’s circle, based on their
veal economic power) women could still accomplish a certain
social position, and gain influence in the communal household.
As the women also mutually differed within their circle, the
female descendants born within the communal household and
their entitlement to communal property will be discussed here
exclusively, as their (economic) power in the families into which
they would marry was partially based on the entitlements they
had had in their native communal households.

2. Croatian Communal Households Prior
to the Implementation of Special Communal
Household Legislation

When, during the revolutionary 1848, feudal rule was
abolished in Austro-Hungarian Monarchy, the best part of the
population were peasants. In the subsequent period the peas-
ants were forced to adjust to the newly formed economic and
legal circumstances, The economic environment in some of the
areas of the Monarchy at the time of the abolition of the feu-
dal rule was not uniform, In the western part of the Monarchy
the feudal relations were based on the cash tribute, while the
labour tribute barely existed, or was implemented on a very
small scale.!! Therefore, the changes enforced, regardless of the
rise in the cash tribute, did not cause too great disturbances
in the lifc of the peasant population. At the same time, in the
castern parts of the Monarchy, including Croatia, the labour
tribute prevailed for the peasant population as a consequence of
the refeudalization in the 17th century. The changes, therefore,
forced the peasants to a speedy adjustment to market economy,
in order to make money through sufficient production to pay
their obligation to former landlors and the state.' Apart from
the economic order, legal order in the Monarchy also changed,
under the influence of the General Civil Cede, gradually intro-
duced in the states of the Monarchy since 1812. The GCC was
introduced in Croatia by the Imperial Patent during the Bach
absolutism in 1852, entering into force in May in 1853.% The

o UTIESENOVIC OSTROZINSKI, Ognjeslav. Kuéie zadruge ~ Vojia krajing, Zagreb, 1988, p. 71.

w

PAVLICEVIC, 19894, p. 15
i

PILLER, Mattias, MUTERPACHER. Ludwig. Iter per Pascganans Selavoniae provincians mowsihus funio of judio amo MDCCLXXT, Budae, 1783,
VANING, Miroslav. Ante Jz'u;‘uy‘ﬁu Bartala Kasica, in: Grada za povijest knjizevnost havatske, book XV, JAZU, Zagreb. 1940.

Moare on the C\;sLanc of a fcm'l[c subculture in communal hauseholds see in RIBTMAN-AUGUSTIN, Dunja. Strukinra tradicijskeg ntisljenjn, Zagreb,
1984, p. 169-172

GRANDITS, Hannes. Iuheritance and Secial Change in the Decades of Enancipation i the Late Habslurg Empire: Some General Trends; in Grandits, Hannes,
Heady, Patrick (eds.). Distinct Inheritances. Property, Family and Community in a Changing Furape, Munster, 2003, p. 209,

' Inthe 17t century in the best part of Croatia the so called refeudalization took place. It was a process of return from the initial, humble ¢ 1pual|\1 forms of

enterprise to feud al ones. Thus. the so called second serfdony was marked by an increase in labour tribute and its wransformation into the main feudal tibute.
The peasants became tied to the land by wav of migration limitation, the oppartunity for the change of their social status was narrowed down, and all the
income other than from farming was cancelled. The serfs became colont perpetusc ul'n':k:mr'm ADAMCEK, Josip. Agrari odnosi u Hrvaeskej od sredine XV do kraja
XV stoljeéa, Zagreb, 1980, p. 768; Comyp. BEREND, Ivan.T.. RANKL Gyorgy: Evropskat perifirit i industrifalizacija 17801914, Zagreb, 1996, p. 38-41.
The General Civil Code (Allgememes Biirgerliches Gesetzhneh, ABGB) constituted a codification of civil law, decreed by the Imperial Patent inlSH in
the Austrian hereditary lands of the Habsburg Monarchy. Tt was gradually introduced in other parts of the Momuh\ and in the period berween
18121820 enforced on the Croatian teritory of the Military Border, Istria and Dalmatia. In 1852, the GCC entered into foree in the Kingdom og
Hungary, Croatia and Slavonia, in the Serb \u]mdn a, and Tami Banat. With the abolition of the Bach absolutism (1839} and the introduction of
the October Diploma {1860} the enforement of the GCC continued, evolving into a Croatian Civil Code in its own right, independent of the Austrian
model. Following the secession of Croatia from the Monarchy in 1918, the GCC remained in the force, and the atemprs to veplace it with the Prelimi-
nary Principles of the Yugoslav Civil Code (1934) and the Principles of the Civil Code for the ]1ldLP(11EiCﬂT. State of Croatia (1943) were not successful.
The GCC remained part “of the Croatian legal system until the passing of the Law on Invalidity of Legal Acts Passed Prior to 6 April 1941 and During
the Occupation {1946), whereupon single kgal rules could be applied subject to legally prescribed provisions.
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GCC was adopted with a certain amount of reserve, due to the
circumstances under which it was introduced, as well as due
to the liberal and individually based provisions of the Code,
contrary to the interests of the ruling classcs at the time.!* Al-
though in the course of time it had proved its valour and re-
mained in force as part of Croatian legal system even after the
abolition of absolutism, the property law and inheritance law
provisions of the GCC caused some problems for part of Croa-
tian population living in communal houscholds. 15

In the period prior to 1848 and the abolition of feudalism,
a significant percentage of Croatian population lived in com-
munal households, notwithstanding their class. Using class as
a criterion for the classification of the communal households,
Pavlicevi¢ distinguishes three types of houschelds: 1. peasant-
communal households, with the serf households until 1848,
communal houscholds of free peasants after 1848, households
of colonates, leasees and fishermen in Croatian coastal areas,
and households of the Military Border peasants until the acces-
sion ot the Military Border in [881. These communal house-
holds included all those who farmed the land, cattle and lived
in the country: 2. noble-communal households were common
among Croatian nobility, living in such communities from the
antiquity, regardless whether members were high, middle or
lower nobility, although they were for the best part households
of the so called nobiles unitis sessionis. Judging by the stvle of
work, life and internal structure, the noble households had
not differed from the peasant-communal houscholds; 3. city-
communal houscholds could be found in the city and trade
centres, where craftsmen, salesmen, inn owners and fishermen
lived, continuing with the same activity for centuries, passing
on the tradition from generation to generation. Still, Pavlicevic

points out that noble and city communal houscholds were not
typical. !

The communal household was prevalent among the peas-
ant population working exclusively in agriculture, farming the
serf land on manors as part of the feudal economic order. The
cxistence of houschold serfs, and thus the houscholds, is not
recorded in the Tripartite, the backbone of (Hungarian-)Croa-
tian law prior to the introduction of the GCC.'" However, the
fact that the concept of ownership comprised in the Tripartite
was not built upon the closed circle of property rights allowed
the co-existance of the communal household and its customary
faw based legal order with the institutes specifically stipulated
and regulated in the Tripartite."® Thus in the feudal system
a communal household was considered a subject obliged to pay
feudal tribute, therefore, as the sum of all those who lived in
a houschold on the given serf land. The property of a commu-
nal houschold was under joint ownership of all the members of
the household, who were not necessarily family related, without
established individual shares. As a rule, communal houscholds
were not divided, and there was no inheritance after decease
of a household member. If necessary, a share could be estab-
lished, per capita, whereby male members of a houschold would
be considered, and in exceptional cases also the female mem-
bers of the household.’ Apart from joint property, individu-
ally owned property of single members of the houschold also
existed, although on a small scale, which allowed inheri tance 20
The turning point for the well established communal houschold
lifestyle which came with the introduction of the GCC was the
result of the fact that the GCC did not recognize the institute
of joint ownership, only co-ownership as a form of ownership
with a group of participating individuals, each with a strictly de-

HOMAUROVIC, Ivan. Das dsterre ar!mrfrf Allgemeine Biirgerliche Gesetzhucles in Kroation, in: Festschrift zur Jahrthundertfeier des Allgemeinen Burgerlichen

Lnese{?budws Wien, 1911, p. 639,

=N

GAVELLA, Nikola. Gradanskopravio wredenje 1 Hrvatskoj 1 pripaduest pravaog poretka kowtinentaluocuropskons pravions krugn, in: Gavella et al {eds.) Hrvatsko
pravno uredenje i kontinentalnoeuropski pravni krug, Zagreb, 1994, p. 13,
For details see PAVLICEVIC, Dragutin. Pokudaj tipizacije kudnik zadriga, in: Nade teme 33, 1989, no. 10, p. 2653-2659.

¥ The Tripartitum ( Tripartitunt opus inris ansuctudinarii ineelyti vegui F f:m ariae, 1517) by Stephen Werbaezy. is the most important source for the study
of the Hungarian-Creatian law. depicting vividly the laws and legal customs at the beginning of the 16th century. The Croatian wanslation of The
tripartitum was edited by Ivan Pergofic in 1574, and was in force unl the implementation of the GCC. However, it should be nnted that certain
differences existed between the legal svstems of Hungary and the Croatian tertitories, which is also underlined by Werbaczy: , Because we see that the
long-established laws and custams of the aforesaid kingdoms of Dalmatia, Croatia, Slavonia and {of) Transylvania vary in certain terms and articles

from the laws of our country, namely this kigdom of Hungary...

“(Trip. HI, 2). BAK, Janos M., BANYO, Péter, RADY, Marevn {eds.). Stephen Werbdezy:

The Customatry law of the Renawned K urﬂr.f.run of Humgarp: A work in Three Parts Rendered by Stephen Werbdezp (The Tripartitun), dv Tiwild CA-Budapest, 2003,

P- 377,

=)

Hungarian historian Jend Szacs calls attention to the mismateh between the Tripartite and the real position of the peasant population when he says

that the legal position of nine tenths of the population of the Hungarian-Croatian kingdom is not confirmed by the provisions of the Tripartite, Al-
though he does not, understandably, explicitely mention the customary communal household life in Croatian areas. his statement is also applicable
to Croatian communal households. SZUCS, Jend. Orisi triji povijesuilt regija Evrope, in: BIBO, Istvan, HUSZAR, Tibor, SZUCS, Jeno. Regije evropske

povijesti, Zagreb, 1995, p. 213,

" Authors who were attempting to create a geographic map of kurope regarding the rules of inheritance in force prior to the implementation of civil
codes, preciselv due to the existence of communal houscholds and the relations within, classed the territory of Croatia as the area of “the system of
equally partible male inheritance” where men held the monopoly over the entitement to ownership and inheritance. Furthermore, all the men stayed
on the land, among other reasons, because the demand for the labour force was met using family members, not from outside. In the western European
countries the so called “svstem of male impartible inheritance” existed, whereby a male member of the family would also inherit, but only one of several
potential heirs - the youngest ov the oldest son —since property was not divided. KASER. Karl. Power and inhevitance. Mule domination. property id family

i castenn Enrape, 1500-1900, in: The history of the Family, vol. 7

L2002, 3, p. 373-393,

' Individual prnpu‘t\ could be acquired in various wavs, therefore, it could be the property which was in {act the dowry of a weman married inta the
houschold (e.g. land {although rarclv) money or cattle) or money earned by a houschold member through unplmmun outside the communal house-
hold (as a rule, subject to the household leader's approval), GAVAZZI, Milovan. [z tradicijske kufture juznile Slavena 1 jugoistoiiee Furope, in: Vrela i sudbine

naradnih tradicija, Zagveb, 1978, p. 6.

-1
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termined share in co-ownership. Furthermore, the GCC rules of
inheritance introduced the principles of inheritance stipulating
inheritance equal for all types of property, and for all persons,
regardless of their class and gender.”!

The discrepancy between the new legal order and the cus-
tomary law houschold order was the reason for the 1857 order
of the Austrian justice minister Krauss for the abolition of the
GCC inheritance law provisions and the related provisions of
Non-Contentious Proceedings Act (1854) regarding communal
households and their property. In 1858 the Ministry of Interi-
or in Vienna invited the Croatian Locumtenential Council to
draft and submit an act on the regulation of communal house-
holds. Based on the draft, the Parliament committee outlined
a proposal of the act, adopted by the Croatian Dict as the Act
CXI1:1861. Although adopted by Croatian Diet, the act was
not confirmed by the king, and the legislative work on the re-
gulation of the communal households was postponed until the
period after the signing of the Croatian-Hungarian Settlement
(1868). Namely, based on the Austrian-Hungarian Scttlement
(1867) the Kingdom of Croatia and Slavonia was acceeded to
the Hungarian part of the Monarchy where it held a special
status, regulated by the Croatian-Hungarian Settlement. This
status guaranteed its autonomy mgatdmrr the internal adminis-
tration, education, religion and justice, in charge of the Croati-
an parliament and the State Government headed by a Banus.
After the regulation of the state issues, Croatia finally embarked
on a serious quest to resolve other extremely important issucs,
with the issue of the communal households %:andmg out, or the
issuc of keeping or removing the communal households from
Croatian legal order.

3. Croatian Communal Household Legislation

Legally wnregulated position of the communal houscheld
in the period after 1848, and particularly after 1853 and the
implementation of the GCC proved a source of munerous prob-
lems. Long-term deferment of the regulation of the position of
the communa] household in the circumstances of a changed so-
cial, economic and legal frame brought to the situation where
the households started dividing secretly through the agreement
of the members of a houschold, but without participation of
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a state body. In this way, without any sort of legal or social
control, a large number of dwarf estates started forming, which
were to prove economically inadequate to generate any kind
of cconomic prosperity in the vears to come.?2 One of the rea-
sons for a protracted resolution of the position of the commu-
nal households certainly lay in the fact that those who were in
charge of dealing with this issue could not reach a consensus on
what to do about the houschold. Eventually, three positions had
formed after all on the fate of the communal household. One
group was in favour of preservation of the communal household
and its sptual legal regulation, others supported their gradual
removal from the legal system, whereas the thn‘d option fa-
voured immediate abolition of the households.??

When legal regulation of the households finally commenced
in Croatia, the idea of a liberal agricultural policy was adopted.
This policy, among other, advocated exemption of a tenement
or a peasant from feudal tribute, individual ownership and free-
dom of land exploitation for personal economic needs, or the
regulation of land matters according to the provisions of the
private law according to which the land was a matter of a legal
transaction.*? The legislative work of the Croatian Diet and the
passing of two acts on communal houscholds in 1870 and in
187426 were based on these positions. These acts were directed
against the survival of the communal household as an institute
which, as a relic of the past, had to be removed from the legal
system and thus allow a speedier economic development. It was
only the adoption of the last act on the comumunal houschold in
188927 that represented a deviation from the policy of a com-
plete abolition of communal houscholds. This act was passed
after it had become obvious in everyday life how, due to a sim-
plified process of division of the households by former laws,
intensive demise of Croatian peasants began. In order to reduce
the impoverishment of peasants, that is peasant migration from
the land (this was a time of intensive internal and external mi-
grations) 28 and preserve the peasant population from economic
decline, it was possible not only to keep the existing communal
households, but to establish new ones after the division of the
old ones.

However, not evervone was secking the culprit for the
peasants’ demise in lfiberal communal houschold legislation.
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Prior to the implementation of the GCC., various rules of succesion existed within the Croatian-Slavonian territory regarding the type of property in-
herited. Also, different rules of succesion existed for the individuals of different estates of realm. Such state of affairs was the consequence of the estate
differentiation existing in the society. of the differentiation of the ubject of succession ru_ﬂ.ndmg the means of its acquisition, as well as the distribution
of such assets according to a range of various criteria. It was relevent for the process of succession whether the property inherited was hereditary pro-
perty (hom hereditarin) or acquived property (bona acquisita}; whether it was immovable, or movable property. and finally, whether the nobility; citizens
or tenant peasants were concerned. The rules of succesion for the nobility and the tenant peasants were mostly comprised in the Tripartitum, ‘while the
rules of succession for the citizens were regulated by roval charters Qam.,d to the voval [ree cities of ngdcrm of Croatia and Slavonia,

According to 1895 records, 44.23% of the tenements on the teritory of Croatia and Slavonia had less than 5 ha of land {cca. 3 acres) while forty years
later this percentage was as high as 75.9%. Morc on the structure of Tand estates in Croatia see: SIMONCIC-BOBETKO, Zdenka. Mijenar struktura
podiohe zemljisnilt gospodarstava n Hrvatskop 18951931, in: Povijesni prilozi 12, 1993, p. 229-279.

fPAVL ICEV IL 1989, p. 213.
# KRISKOVIC, Vinko. Hrvatske pravo knénih zadvign, Zagreb, 1925, p. 28,
T Act TV: 1870 on communal household {Zakon ob uredjenju zadrugah), in: Sbornik zakenah i naredabah valjanih za kealjevine Hrvatsku i Slavoniju

{hereafter cited as Shornik), Year 1870 part XVI, no. 50, p. 295-307,
Act of 3 March 1874 on communal houschold (Zakon o zadrugah). in: Sbornik, Year 1874,part X, no. 18, p. 161 -108.

7 Act of 9 May 1889. (Zakon o zadrugah) in: Sbomik, Year 1889, part VIIL no. 32, p- 365-382,

J\nal\zmgthg state of the communal houschold at the end of the 19th and the beginning of the 20th century in certain Croatian countics, Pavlicevié
concludes how in some « of them, the number of passport issued and the number of households dissolved in certain vears was almost identical. PAVLL-
CEVIC, Dz agutin. Kudue zadrige ifi struktura tradicijskog Zivlenfn, in: Nage teme, Year XXIX, 1985, no. 4, p. 395.
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R. Bicani¢, for example, thought that “the acts on division
were only an expression of the actual economic processes and
did not have the crucial meaning attributed to them, There-
fore, against the legalist theory of the division of the commu-
nal houschold we pose the economic, or the crisis theory... the
legal acts were not the cause of the division of the houscholds.
They had been passed at the same time for the entire legal
territory of Croatia and Slavonia since the demilitarization
of the Military Border. And their effect was different in in-
dividual areas... It is naive to think that a different stvle of
the legal paragraphs could have prevented the division of the
households at the time of the agricultural crisis.”2? Apart from
Bi¢ani¢, similar opinion was held by V. Verni¢ who thought
that *...the dissolution of the communal houscholds yesterday
was not caused by the Roman law, liberal legislation etc., but
by the cause of this legislation: the advent of capitalism, and
subjecting of the farming economy to it... through the market,
loans, taxes, through banks and credit unions, scissors between
the prices of industrial and agricultural products, etc, ete.”3¢
[t is true that the course of disintegration of the communal
households was not uniform in all the parts of Croatia and
that it depended to a large extent on the ability of a single
household and its members to adjust to the new economic cir-
cumstances. Agricultural crises which gripped Europe in the
19th century presented another aggravating circumstance in
the process of adjustment, with impact on the Croatian terri-
tory as well. Particularly significant was the crisis which began
in 1873 and lasted until around 1895, right at the time when
intensive activities were underway on the legal regulation of
the communal houscholds. Apart from great efforts required
for the general improvement of Croatian economy in the sense
of strengthening of commerce and industry, it was equally nec-
essary to overhaul the entire agricultural sector and transform
it from autarchic agricultural production to market oriented
production. It was no casv task even for the peasant estates not
organized as communal households. The situation on the land
only started improving after 1895, due to a rise in agricultural
protectionism of the Austria-Hungary, better prices of agricul-
tural products and the end of the agricultural crisis. However,
World War | and unfavourable post-war circumstances accom-
panied by famine, and the new economic crisis of the 1930s
posed a new blow to the communal households. Even the most
fervent supporters of their preservation became aware that the
process of division of the households and their slow elimina-
tion could not be stopped. Notwithstanding all this, the 1889

Act stayed in force until after World War II, when the legal
status of Croatia within (the former) Yugoslavia was changed,
i.e. included in the legal system of the socialist states. The pro-
cess of extinction of the communal houscholds, which started
in the mid-19th century, lasted as long as the sccond half of
the 20th century, when communal houscholds were removed
from the Croatian legal system by the decisien of the Croatian
Supreme Court in 1956.3" Despite this, and regardless of the
attempts of the communist authorities to nationalize the land
above a specified maximum [size] during the implementation
of the agricultural reform, nevertheless, in some areas commu-
nal households persisted, or rather, the people carried on living
the household lifestyle until the 1980s.32

Let us point out at the closing of this overview how the
regulation of the legal position of the communal household
intertwined with the efforts to regulate the position of the en-
tire peasant population. Particularly considering inheritance,
regardless whether a peasant estate was concerned, where
a houschold family, or an isolated nuclear family lived. Dif-
ficulties in reaching this goal were partially a consequence of
some nuclear families, as the reports from that time suggest,
also lived according to the principles of the communal house-
hold.® It is, therefore, likely that they also had difficulties in
adjusting to the hereditary, as well as the family and property
right principles of the GCC. This was precisely the reason why
the idea of the extension of the implementation of the GCC
to include the entire peasant population collapsed. However,
the attempt at a unique regulation of the position of the peas-
ant population contrary to the GCC provisions did not succeed
cither, although the GCC itself provided that particular option
(§761).* Croatian peasants continued living by a dual system,
subject to the GCC based on the private law, and the communal
household based legislation.

4, The Notion and the Legal Nature of the Croatian
Communal Household

In the course of legal regulation of the communal household,
the issue arose of the definition of the notion of the communal
houschold and its legal nature. Difficulties came already with
the first, and as it would later transpire, the only attempt to
legally define the communal houschold. According to the Act
of 1870, the communal household comprised more families or
individuals living in communal houscholds presided over by the
household leader and with undivided immovable property used

* BICANIC. Rudolf. Agrama kriza u Hreatskoj 18731893, Zagreb, 1937, p. 27-29.

o VERNIC, Vuk. Zastita seljackag posieda, in: Mjesefnik, 1939, no.3, p. 128,

" Supreme Court decision of the People’s Republic of Croatia of 18 December 1936, see in: Milan PAVIC, Duro. Kontentar Zakona o nasljedivanite (s

stlskons preckson), Zagreb, 1904, p. 535-339.

¥ PAVLICEVIC, Dragutin. Hrvatske kucnefobiteljske zadruge 11 (wakon 1881), Zagreb, 2010, p. 252-258,

3 GALJER, Josip. Osvr tha hrvatsku scosku obitelj, in: Mjesecnik, 1883, p. 290-204.

4 Prior to the implementation of the GCC, the hereditary systems of the western parts of the Monarchy were mostly characterized by impartible inheritance
based on which a peasant's estate would be Jeft to one heir, the male one as a rule-the oldest, or the youngest son, As article 761. of the GCC allowed the
option for the peasant population to regulate the hereditary rules differently from those stipulated in the GCC. in the Austrian part of the tharch_v the
existing rules did not alter until as late as 1808. Then, by the Act of 27 June. equality of inheritance was introduced regardiess of the gender (in accordance
with the GCC). However, the procedure customary by that time for the inheritance could not be casily removed, orignored. In 1889 it was made possible
for the countries represented in the Imperial Committee to independently regulate the issue of inheritance {or medium size farms, which some of them
had done. STUBENRAUCH, Moriz von. Conmentar zum dsterreichischen Aligemeinon bifrgerlichen Gesetzbuche, Wien, 8th ed., 1902, p. 929,



jointly (§1). No subsequent law attempted to define this term.*
Nevertheless, the later acts comprised the basic characteristics of
the communal household life, after all, which distinguished this
type of litestyle differed from others, and which were recorded
in this first and the only legal definition of the communal house-
hold. Thus the following was common for a communal house-
hold: a) a community of several persons (predominantly) fam-
ilv related or (less) not family related,?® by (their) union of life
and work, ¢) communal property (communal ownership of the
household property) although individually owned property also
existed, d) the authority of the houschold leader - who would
manage the houschold and oversee the work in the household,
as well as represent the household against third party. The pow-
ers of the household leader were mainky economic and are not
to be compared to the rights the pater familias or the patriarch
had had, although communal households prevailed in the areas
for which it could be said had been tvpically patriarchal.** It
can therefore be said that the communal houschold was com-
prised of members, both related and non- related, which had
constituted the living and production union based on solidarity
and the collective spirit. Movable and immaovable property was
under joint ownership of the household members. Besides, each
household member was entitled to individually owned property
called osebunjak or oschina. Freedom of disposal of joint property
did not exist, unlike individually owned property which could be
included in legal transactions. The household had a legal entitle-
ment to obtain immovable and movable property, which served
as acknowledgment of its legal capacity.

Numerous prominent Croatian legal experts have discussed
the legal nature of the communal household. Franjo Josip Spe-
vec in his thoughts on the household started from the viewpoint
that in order to explain the legal nature of the houschold it was
not necessary to construct an ,artificial subject”, opposing in
that manner the understanding of the commumal household as
alegal person. In his opinion, the household, comprised of sev-
eral houschold members with equal rights and obligations in-
deed manifested outwardly as one subject, but a subject which
does not differ from its component parts.®

Unlike Spevec, Ivan Strohal saw the household as a legal

person, as the actual houschold was considered the owner of

the peasant property or the communal household property, and
not the father of the family as an individual owner, or all the
members of the family as co-owners. Namely, by revoking the
authority to some members of the houschold to fI’t‘t']\’ dispose
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of the houschold property, or their share of the said property, as
well as single items of the property, this household had gained

“a certain property law character and had outwardly started pro-
jecting an individual personality and as a special bearer of rights
and obligations, i.e. it had started presenting itself as a separate
legal person...” 3 Strohal, therefore, thought that the house-
hold was a legal person separate from individual members, and
this separation and the existence of a separate legal person was
necessary, because without that all the constituents of the com-
munal household would not be known.

Vinko Kriskovié saw the communal houschold as an indig-
enous historical institute which had developed on the principles
of domestic law, accepting that a special pecuniary union, the
commnio, existed among the houschold members. In the pe-
cuniary relations of the houschold members he saw co-owner
rclations, granted, with significant modifications, such as non-
existence of shares in co-ownership. Kriskovi¢, therefore, terms
the communal household a “collective co-ownership™ where
cach member has nominal entitlement to the entire houschold
property, but the said property belongs as a whole to all the
houschold members combined. Finally, Kriskovi¢ considers
[h:: communal houschold a type of community comprised of

“a multitude of individual persons, which combined constitute
a subject with equal rights and obligations. On the outside it
posqesus singularity, and plurality inside.”#°

Ivo Krbek considered a communal household a separate legal
person under Croatian law, to which the terms from the Ro-
man law socictas and universitas could not be applied. Namely,
members of the houschold could not (until division) frecly dis-
pose of their houschold share, but on the other hand, in strictly
specified cases, they could all together dispose of the house-
hold property. He thuught that in legal relations which oceurred
within the communal household its legal construction as a legal
PETSON was necessary Lomldwrmg the existence of this duality:
the household and single members as holders of the entitle-
ment. Therefore, Krbek considers the household close to the
German legal notion of Genossenschaft, theoretically developed
by Gierke, according to which the main trait of lhl‘i institute
is that the legal person is a community and its many members
at the same time. In accordance with this, the ow nusinp over
property is also joint, and belongs to the community, as well as
individuals at the same time. Apart from that, Krbek recognizes
another duality within the houschold, and that is the household
as a pecuniary and concurrently a family union.*!

7 An explanation of the communal houschold was however comprised in the orders for the implementation of the law from 1874 and 1889, passed by

the Croatian-Slavonian-Dalmatian government. See: Decree of huplementation. (Naredba bana kraljevine Hrvatske, Slavonije i Dalmacije kojom je izdan
naputak za provedbu zakona od 3. ofujka 1874, o zadrugah). or: Shornik, Year [874,part XI, no. 21, p. 199-21 . and Decree of Tmplementution (Naredba
bana lraljevine Hrvatske, Slavonije | Dalmacije kojom se izdaje provedbeni naputak k zakonu od 9. <\'|bn;a 1889, 0 zadrugah). in: Shornik, Year 1889,

put XVono.72, p. 620-638.

Non-family communal households were the product of the merging of uwo or more households (or nuclear families) by free will, or forced. Forced non-

m‘ml\ merging was common on the tevritory of the Military Border, and was conducted in order to create as lavge a number as possible of men available

for militz ary service. GAVAZZL, 1978, p. 89,
* Awoman could be a houschold leader. Thus articles 6 of the Act of 1

870, article 3 of the Acr of 1874 and article § of the Act of 1889 stipulate that in

the household without a male member capable of becoming the household leader & capable woman can be elected the household leader,

=

4

KRISKOVIC, 1925, p. 64-65.

SPEVEC, Tranjo Josip, O jrridickoj narare zadruge, in: Mjeseénik, 1884. no. I, p. 6-7s,
STROHAL, Tvan. Razvitak zadriinog prava w Hrvatskoj 1 Slavoniji, Zagreb, 1907, p. 1 -2,

1 KRBEK, Tvo. Privaa konstrakeijo Jrvatske kucie zadrwge, in: Arhiv za pravne i drustvene nauke, vol. XXXVI{LIT) Beograd, 1938, no. 1 =2, p. 5~6.
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The majority of discussions, as is evident from the previ-
ously presented ones, a certain legal personality of the com-
munal household was recognized. However, non-recognition of
the communal household as a “pure legal person” is evident
in the communal household legislation which does not record
this term anywhere,*? but indirectly such viewpoint stems from
individual provisions of the household acts, particularly those
based on which the houscholds were entitled to obtain movable
and immovable property.

5. Property of the Croatian Communal Household

One of the basic, if not the most significant traits of the com-
munal household was the existence of the typical household
property, that is the property jointly owned by all the members
of the household. The houschold property comprised movable
and immovable property, and the entitlements whose use and
disposition was regulated by the communal houschold legisla-
tion. Tt was the existence of the communal houschold property
that was the key reason for the introduction of the communal
houschold laws, since the GCC in its system of property rights
did not recognize the institute of joint ownership. The encoun-
ter of individual ownership comprised in the GCC with the
joint (communal household) ownership from customary law
proved an encounter of two different legal traditions leading
to the existence of pluralism in Croatian private law: the GCC
legal order based on individual ownership and the communal
houschold order based on houschold ownership.*3

The Act of 1870 defined the entire movable and immovable
property, as well as the households’s entitlements as “the union
of all its members” which had been entered into land register in
the name of the communal household and “in all matters to be
considered as one entity” (§4). The right to obtain immovable
and movable property, as well as the entitlement to disposal
thereof belonged to the communal household, in accordance
with the communal household law (§5). Since within the com-
munal household there was also individual ownership, the right
to obtain movable and immovable property was also granted
to individual members of the houschold. This property was
called osehinjak or osebing and individuals were entitled to dis-
posc of such property according to the provisions of the GCC
(§19). The Act of 1874 also allowed the communal household
to obtain movable and immovable property (§4) whereby for
the existence of the communal households against third parties
immovable property had to be entered into the land register
as communal houschold immovable property (§3). Subject to
the order from the leader of the houschold, each member of
the communal household was obliged to worl for the benefit
of the household. But, subject to permission from the leader,
they were allowed to work for themsclves, whereby everything

they would gain or carn in this wav was considered individual
property of the household member which thev were allowed
to dispose of freely (§11). In the same manner the household
property, as well as the property of individual household mem-
bers was regulated by the Act of 1889 (§83, 4, 20, 21).

6. Entitlement to the Property of a Communal
Household

For the duration of the existence of a communal household,
members of the houscehold could exercise their entitlement to
the property through division of the household, or through in-
heritance. A special way, that is to say a way of exercising the
right to household property specific for the female descendants
was by wav of trousseau or dowry. Obtaining the entitlement to
the communal houschold property was linked to the member-
ship in the household whereby any (male and) female person
could be a member of a communal houschold, provided they
met certain, legally prescribed requirements.

According to the Act of 1870, a woman was member of
a household if: a) she had been born into the household, or
b} had married into a household, or if she had been accepted
into the household: ¢) via special contract, d) subject to permis-
sion of the former landlord, or €) with the unspoken consent
of the houschold in the manner that she would live and work
in the household, and was not hired as a servant, for ten vears,
without objection from the houschold. Where a female child
was concerned, adopted into the houschold for bringing up, the
ten year term started running only after the female child had
turned sixteen (§2). Provided these requirements had been met,
it was further necessary that in the meantime the person didn't
lose their mtmbushlp in the houschold for any reason, or that
they hadn't been dismissed from the household, or that they
hadn’t left the household of their own will. According to the
Act of 1874, a woman was member of the communal household
if: on | April 1848 she was a co-tenant on a household land,
b} if she had been born into the household after | April 1848
to parents houschold members, or ¢) she had married into the
houschold, or d) if she had been accepted into the houschold
via special contract. According to the Act of 1889, a woman was
a member of the household if: a) she held the status of a co-
tenant on a household land on 1 April 1848 (the Kingdom of
Croatia and Slavonia), or 7 Mayv 1850+ {former Military Bor-
der), b if, after the above stated dates, was born into a house-
hold to parents-members of the household in a valid marriage,
or ¢) she had married into the houschold, or d) if she had been
accepted into the household via special contract. The position
of a female member of a communal houschold based on birth
into the household was subject to birth out of a valid marriage

2 An exception was the 1879 law introducing to the territory of the Military Border a temporary cadaster order from 1855, with subsequent changes

and ammendments. which specifically ﬁlat(_d that the owmlshlp of the communal houschold was entered into the fand re
C). Act of 28 April 1879 (Zakon od 28, Travnja 1879, Valjan za hrvatsko-slavonsku

belongs to a legal person “jrristicno] osebi (druzhi)” (8 1, are. VIL,

v as the ownership w ]‘nLh

vojnu krajinu} in: List zemaljske uprave za hrvatsko-slavonsku vojnu Krajinu od 18, svibnja 1879., Year VI, no. Vop. 3.
T CEPULO, Dalibor Tradicija © modernizacija: “Iritwetnost”™ Opéeg gradunskog zakoniba Trvatskom praveom sustava, in: Liber amicorum Nikola Gavella,

Zagreh, 2008, p. 41

1 April 1848 was the dav when serfdom was abelished in the Habsburg Monarchy via the imperial order.
5 7 Mav 1850 was the day when the Basic Act on the Military Border Area (Temeljni krajiski zakon}) was passed, abolishing the military vassal relations.
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of her parents, both of whom had to be members of the house-
hold. This means that the child with only one parent-member
of the houschold was not granted the status of a member of the
household.# The validity of marriage was judged subject to the
GCC provisions.* Furthermore, according to the GCC provi-
sions, the communal houschold legislation allowed illegitimate
children to obtain the status of household members based on
the institute of legitimation. As the membership in a houschold
was subject to birth to member parents, legitimation was pos-
sible only as legitimation ex fege (8160) or legitimatio per subse-
quens matrimenitm (§161), If the child had retained the status of
an illegitimate child, it could not gain the status of a member
of a household (at least not based on birth into the household),
but the houschold of the child’s mother was obliged to care for
the child, i.e. be in charge of its upkeep if a person obliged by
the GCC to do so, i.e. the father, was prevented from doing so.

Of these, above mentioned female members of a communal
houschold, only daughters suit our topic, meaning the female
members of a communal houschold born into the houschold to
parents members of the household.

6.1 Division of the Household

Division of the household was one of the wavs to obtain
entitlement to a share of the household property. In the feudal
period division of a household was not frequent, as a rule due
to reasons of economy, as the duties due to the landowners by
the houschold members (as serfs) would be harder to fulfill.
Besides, the division was subject to the landowner’s permis-
sion which he, again for reasons of economy was reluctant to
grant. Still, if and when division would occur, a share in the
household was determined per capita. Such manner of division,
among other things, pointed to the notion of the houschold as
an economic unit, which could be linked through relations, but
it could also be a non-relation union. When, during the regula-
tion of the position of the peasant population of the Hungari-
an-Croatian kingdom, the Hungarian-Croatian Diet passed the
Act VII1.:1840, it had comprised the principle of division of
serf land, therefore, of a communal household sert Tand per linea.
With such division the family relations within the household
were emphasized, not the cconomic unity of all its members,
Although this Act was not in force in Croatia, its passing had
a significant influence in the period after 1848. Namely, due to
a lack of legal regulation during the division of households the
per finea principle was applied comprised in the said Act. Such
manner of division was viewed as an unscrupulous violation of
customs, as it had been considered unfounded and incompat-
ible with the institute of the communal household.*8

Until the introduction of the communal houschold laws
a conflict existed between the advocates of the division per cap-

p- 15,
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ita and per linea vespectively. This conflict continued even after
the passing of the law. Namely, all three communal household
acts endorsed the division of the household immovable prop-
erty per finea, but at the same time the endorsed manner of divi-
sion was considered their largest drawback. What had been the
problem? The communal houschold, if its internal organization
is observed, was an example of a complex form of a houschold
where more nuclear familics (parents and children) could live
ordered vertically or horizontallv** When a communal house-
hold family was observed within the GCC framework, under
the term family greatparents were considered with all their
descendants (§40) while one nuclear family as its constituent
part corresponded to the concept of line according to the GCC
(841). In accordance with such understanding of the image of
a complex communal houschold family, communal houschold
property was to be divided among individual nuclear familics
i.e. per linea. The basis for such division was the family relation-
ship, or the transfer of rights and obligations from ancestor to
descendant, i.e. intestate succession. Division according to the
per linea principle cqualled the right to request the division of
the household, and the right to houschold property. Granting
an active right of division to the representatives of a line, it
had transpired that only they were entitled to household prop-
erty, while all the other members of that line derived their en-
titlement to the household property from the entitlement of
a representative of the line. This actually meant that to exercise
the rights from the houschold the representation in the house-
hold had become the merit, not the membership as before.
How many problems, as well as illogical civcumstances in the
course of the division of a household was brought by the imple-
mentation of the per linea principle is evidenced in the case of
a Bedekovic household from the village of Micevac near Zagreb.
This household comprised two lines, One line consisted of the
representative, also the household leader, and his wife, Other
line was comprised of five familics numbering 36 members. In
case of a division of a household, the first line (the household
leader and his wife) would gain “ of the household immovable
property, and the second line (36 individuals) the second half of
the immovable property. Although this particular household did
not seck division, its example illustrates why there were objec-
tions to the division per finea. A potential division could provide
a substantial pecuniary advantage for one line, although it was
questionable how much that line had actually contributed to
the household fortune.>® The extent of the dilemma over the
acceptability of the per capita or per linea principles is evidenced
in the decisions of the Table of Seven, the supreme court of
Croatia, as an example of inconsistency on the highest judicial
instance. The Table of Seven concluded, on the occasion of the
discussion of the change of the Act of 1870, that in the mat-

ICIC, Dragutin. Vrkovue upravie i sudske riestdbe k Zeakone od 9.V 1889 o zadrugama i zadnenof novels o 30, [V 1902, Zagreb, 1925, decision no. 7.

? For the validity of marriage a permission of the household leader was required, and without his permission no household member was allowed 1o marry;

and in- marrying with a female houscheld member was not permiceed. KRISKOVIC, 1925, p. LS.

% PAVLICEVIC, 1989, p. 189,280,

# It should be noted that the household eventually lost the markings of a complex household, While in the times past the households were so large that
their members could inter-marry due to the distance in relations, according to the records from 1910, of the stlf existing 112 065 houscholds, 3\5 280
had a complex structure, while 77 234 were comprised of only one family. TONCIC, 1925, p. 242,

" TONCIC,

1925, p. 254-255.
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ters of judging the authority of individual houschold members
over household property, and considering general inheritance
Jaw principles comprised in the Act of 1840 and the GCC, it
was just that the household property should be divided per linca.
However, there is also a decision of the same court in which it
is stated that “the only manner of division, appropriate for the
nature of the communal houschold, and the core of the tradi-
tional customs, was that the household should be divided by
heads” i.e. per capita.’

This system of division of communal households also reflect-
ed on the rights obtained by daughters during the division.

6.1.1 The right of a daughter to request household division
and the entitlement to associated share in the course
of the division

According to the Act of 1870, a communal household di-
vision had to be carried out as soon as one of the household
members requested it. It was strictly prescribed who had been
entitled to request the division, so, when it came to daughters,
they had been entitled to it if their parents (i.e. father) had died,
and they were of age. Daughters were considered of age at the
age of 24, or they were considered of age, even if under 24, if
thev had been married. Therefore it transpires that the married
daughters could request division (of their native) household,
although they were married outside the household, and that
was because the membership in the native household was not
lost upon marriage. An exception existed for the daughters mar-
ried prior to 1 April 1848, Thev were not entitled to request the
division of the houschold and thus obtain any entitlement to
the household property, except if “that right was kept for them
by their parents staying in the houschold”. Daughters who mar-
ried after T April 1848, but before the enforcement of this law,
could request the division of the household and the entitlement
to a share of the houschold property only if their father had
died (§45). During the division, regardless whether requested
by married or unmarried daughters (or some other household
member) a difference existed regarding the manner of division,
depending on whether movable, or immovable property of the
houschold was concerned. Movable property of the houschold
was divided per capita among all the male and female members
of the household who had turned 16 years of age. The law spe-
cifically states food, livestock feed, drink, pigs, cows, calves,
foals and poultry as movable property of the household. Im-
movable property of a household was divided per linea based on
the family relations and the GCC principles. Thus, a daughter,
could be the representative of her line, but only provided her
parents had not been alive, and obtain the entitlement to the
household immovable property. In the course of the division,

31 STROHAL, 1907, p. §1.

for the married daughters. everything they had received from
their household as dowry upon marriage was deducted from
their share (§32).

According to the Act of 1874 division of the household
could be requested by an unmarried daughter of age whose
parent had died, or ceased to be a member of the household
(§ 12). This meant that, compared to the Act of 1870, a mar-
vied daughter lost the entitlement to request the division of
a houschold. The new act stipulated that by marryving outside
the household membership in the household was lost, and with
it the entitlement to participate in the division of the house-
hold property (§27).5% In the course of the division, regardless
of the requesting household member, immovable property was
divided among members of the houschold per lined, among the
fines whose representatives were alive on 1 January 183753 un-
less otherwise agreed by the houschold members (§13). Divided
immovable property became individual property of the repre-
sentative of the line, in accordance with the GCC provisions
(§15). Movable property was divided per capita among all the
members of the household of over 16 vears of age, while the
houschold members under 16 were entitled to ” of the share
received by the members over 16 vears of age {(§16). Compar-
ing the basic rules of the division of the household property,
as a rule, daughters exercised the same rights as their brothers,
i.e. the sons of the household members. Dwersm of their le-
gally granted entitlement to property comes from the fact that
to daughters, regardless of their will, the relevant share of the
mmablt property could be paid not only in kind, as to other
houschold members, but also in cash (§14). Cash payment was
subject to discretion of the household, but only after a survey
of the household property had been executed by two suarveyors,
whereby one was appointed by the communal houschold, and
the other by the daughter.

ALLordmg to the Act of 1889, the division of the communal

household could also be requested by an unmarried daughter of

age, whose parent had died, or ceased to be a member of the
household (§ 29). A daughter married outside the household
would lose her membership in a houschold upon marriage, and
thus the entitlement to request the division (§ 50). However, it
was possible that these daughters should regain the membership
in the houschold, and thus the entitlement to the houschold
property. As it transpires from one administrative act, if a daugh-
terwho had married outside the household returned to the native
houschold e.g. following a divorce and lived and worked in the
household, and there were no objections to her return, tacitly she
would regain membership in the household and even the entitle-
ment to the household property:®* This law was the first com-
munal household law applied on the territory of the Kingdom of

? Unlike with the communal houschold legislation, according to the GCC, there was no distinction between unmarried and married women, and
awoman's marital status did not influence her legal position, that is, it did not result in the limitation of her contractual capacity.

¥ According to the Act IV:1836, serts obtained the entitlement to a serf land which they could diqpusc of inter vives and mortis caatst. That right could only
be obtained by the serfs who were alive at the time of the enforcement of this act, and not those who died prior to 1836, Tt was therefore decided that
for the ereation of a gencalogy of a family 1 Januarv 1837 was meritorious as the date when the creation of individual families started. SMREKAR,

Milan. Zakon o zadrugah od Y. svilaja 1889, s zadruznont novelom o of 30 travnja 1902,

pisima, Zagreb. ]903 p- 33
" TONCIC, 1925, p. 11

te sa provedbening i svima ostalin na nj edwosedima se waredbama i pro-
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Croatia and Slavonia, including the territory of the former Mili-
tary Border.>® Considering the difference between the solutions
contained in the regulations formerly in force on these territories,
this diversity was further retained. Thus the Act of 1889 regu-
lated the division of the household property differently on the
territory of the Kingdom of Croatia and Slavonia (the so called
civilian Croatia) and the area of the former Military Border. In
the former civilian area the household property was divided per
linea, more specifically, the lines whose representatives were alive
on | January 1837, unless otherwise agreed. If a woman had
been the representative of a line, but had married into her na-
tive houschold, she would lose all the entitlement to immovable
property that she had possessed as the representative of the line
(830). But, she would obtain all the entitlement of a representa-
tive of a line, even though she had a father or a brother who were
alive, if her husband came to live with her ® At the same time,
in the former Military Border area the immovable property was
divided per capita among the male and female members of the
houschod who were of age (§32), On both territorics the mov-
able property of the household was divided per capita, i.c. among
all the members of the houschold in equal parts, whereby ~ of the
share of movable property that was received by the household
members over 16 would be received by the members under 16
(§33). This act also stipulated that the communal household was
entitled to pay to its female member a relevant share in money,
not in kind, based on the estimate, and regardless of the will of
the female member of the houschold (§34).

Many had scen the right of a daughter to request the division
of a houschold, and to participate in the division of household
property as the reason for the demise of the communal house-
holds, Therefore, this right was quoted in favour of the so called
woman's theory on the disintegration of the households. Based
on this theory women (wives, daughters, daughters in law} with
their (argumentative) nature would cause discord among the
male members of the houschold {fathers, brothers, hushands)
and cause its disintegration. This theory was successfully rebut-
ted after all and characterized as naive and superficial. 57

6.2 Inheritance within the Communal Household

By its legal status, the property of a communal houschold
was under joint ownership of the communal household, that
is all its members. Furthermore, individual shares of the house-
hold members were not dt‘tc‘l‘minr_‘d, although they were deter-

minable, which meant that, considering the houschold property,
there was no inheritance in the communal household.>® How-
ever, there were two occasions for inheritance within a house-
hold. During the existence of a houschold, independent of the
household property, if single members of the houschold had
oschunjak, property in their individual ownership, which was,
therefore, distinct from the houschold property. Or, upon the
division of a household, when individual shares of the house-
hold members were determined, i.e. individualized.

In the feudal period, the absence of inheritance within a com-
munal household, but also within the families not living in
a household can be seen in the efforts to shape the serf land
into allotments of the same size, and thus of a similar economic
strength. Consequently, a permanent and unchangeable size of
a serf land was established by the Croatian (1780) and Slavo-
mian (1756) Terriers of Maria Theresa, aimed at the prevention
of its division below a certain minimum.?® The Act IV of the
Hungarian Diet from 1836 also underlines the difficulties with
potential inheritance and particularly already quoted the Act
V1T of 1840.%° These regulations showed how the principles of
inheritance law comprised therein, such as the equality of the
descendants in inheritance regardless of the gender and the divi-
sion of property per linga, not per capita, were not applicable to
serf families living in households. Therefore, the provisions of
these legal acts were not enforced on the territory of Croatia.
Following the abolition of feudalism and the implementation of
the GCC, which, as has been previously stated, did not provide
for joint ownership with undetermined individual shares of the
household members, the communal houschold found itself in the
state of legal deregulation. Notwithstanding, within a very short
period of time an avalanche of probate hearings ensued f(JlIU\vmg
the decease of individual members of the houschold, in accor-
dance with the principles of inheritance stipulated in the Act of
1840, and subsequently also in the GCC.Thus, with inheritance
the communal households were actually being divided, and re-
gardless of the will of their members too, according to unclear
rules on whether in such cases the property should be divided per
capita o per linea. The intertwining of the inadequately clear rules
of division of the households with inheritance can be seen in the
case of the Golub houschold from Brest, near Petrinja. Zagreb
County issued in 1860 a permit for division of a household to
two brothers, who, due to a dispute within the houschold, left the
household and took up residence with a married daughter of one

5 ‘\l th{ time of the accession of thL '\Ilhtar\ Border to the Kingdom of Croatia and Slavonia, the Border area communal households were regulated by
the Basic Act on the MilitarvBorder Area of 7 May 1850, with changes and amendments in 1871 and 1876, as well as the Act of [4 April 1850 on
communal houschold in '\!:hmn Border (Zakon o zadrugah u hrvatsko-slavonskoj krajini). The content of these regulations see in: VEZIC, Milivoj.
Pomoinik it javitu npwnuuuhnkd umm'.ﬂmh zakona § unmfnhrih Zagreb, 1884, p. 724-7306, 746-763.

% TONC -, 1925, Decision no. 7, p. 41,
5 BICANIC, 1937, p. 25,

* How significant the non-existence of inheritance within a communal household was is evident in the fact that during the veconstruction of the develop-

ment u)t the communal households in the Military Border area Karl Kaser, 1ad\mg written sources, used what he u[ltd wwo aunilliary aides. One was
the average size of the family. while the second aide were the rules of inheritance, Thus Kaser states how in a household there could be no inheritance
from father to son. but the land would alwavs remain in the j joint ownership of all (male) members of the family. He also poses the question whether
in the areas of the Military Border where r{gul ations applied which had stipulated individual order of inheritance communal household existed at all.
Or, he thinks that in the areas where along wich the provisions on individual order of inheritance also found were provisions on communal land estate,
individual familics and communal households existed simultancously. KASER. Karl. Slobodan seljak 1 vojuik - povouceno dratvo (1754-1881) I, Zagreb,
1997, p. 133.
M STROHAL, 1907, p. 17, 30; Text of the Croatian and Slavonian Tertiers see in: VEZIC, Milivoj Urbar hreatsko-stavonski, Zagreh, 1882,

WOVEZIC, 1882, p-
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of them. Appeal of the houschold (or the remaining members)
was accepted by the Locumtenential Council and had highlight-
ed inits grounds how the proposal for the division was overnuled,
among other reasons, also because no law existed regulating the
inheritance of a peasant’s property, and the Act of 1840 did not
apply. According to the Council, a problem existed because the
plaintitfs had no male heirs, only daughters who, according to the
customary law, were not entitled to the household immovable
property. Although subsequently the division of the household
was granted, still, it is of importance to note the linking of the
entitlement to division with rules of inheritance and the discrep-
ancy and inconsistency in the proceedings of the administrative
budv due to a lack of iu.glsl.mon regarding this issue.®!

Previously mentioned frequent probate hearings after the
decease of a member of a household finally ended in 1857,
when the Austrian minister of justice Krauss banned Croatian
courts from conducting probate hearings regarding communal
household property, except with the consent of all the house-
hold members.®? The impossibility to apply the succession law
principles of the GCC to communal houscholds certainly con-
tributed to the necessity of their regulation through application
of special legislation. However, even here indecisiveness was
exhibited regarding the issue of what to do about inheritance
within the household. Thus, the solutions endorsed by the le-
gal acts introduced were a reflection of the current view of the
household and their position within the Croatian legal system
which was being intensely built around the GCC.

The first communal houschold act passed by the Croatian
Diet in 1870 was also the only act which comprised the rules
of inheritance of the household property. Its basis on a liberal
stand on the household as an obsolete institute whose removal
from the legal system should be facilitated and sped up resulted
in the adoption in the Act of the solutions close to the GCC
concept and in some elements significantly opposed to the no-
tion of the communal household. This polarity is evident in
the actual acceptance of the possibility of inheritance within
a household. In three very brief articles the Act stipulates how
cach member of the household is authorized to dispose of their
share of the household property by will or inheritance contract
(820) and how in the houschold (upon decease of a member)
probate hearings were not permitted (§21). In case the last liv-
ing member had not disposed of their property, the application
of the provisions of the GCC was prescribed. (§22).

Such concise and inadequately clearly regulated process of
inheritance within a communal houschold caused in practice
numerous dilemmas and posed numerous questions, such as
can the GCC provisions on inheritance be applied subsidiary in
cases where the Act does not specifically require their applica-
tion? Furthermore, the Act permitted disposition by will and
disposition by contract of inheritance, while intestate inheri-
tance and right to a compulsory portion were not mentioned.
Since the testamentary heir and contractual heir were autho-
rized to request the division of a communal houschold (§27) it

61 PAVLICEVIC, 19894, p. 186.
" GROSS, Minjana, Poceer moderne Hrvatske, Zagreb, 1986, p. 213,

transpires that a houschold member could dispose mortis causa
of their share before the division, not knowing exactly what and
how much of the household property belonged to them. Besides,
according to the provisions of §20, a household member was
turned into a co-owner of the household property allowed to dis-
pose of their share freely and transfer to their heirs, which was
contrary to $4 of the same Act, stipulating that the property of
a comunal houschold was the joint property of all its members.
Furthermore, if the stipulations on the division are analyzed, it
is evident that the entitlement to immovable property of the
household was only granted to the household members -repre-
sentatives of the family. Or, the immovable property was divided
per linea, whereby the line (and a relevant family representative)
were determined according to the GCC principles, taking into
consideration the family relationships (§32). Considering who
had been authorized to request the division and how; the asoci-
ated share was determined upon division, it is unclear whether
all the household members were in fact authorized to dispose of
miortis causa, in accordance with §20. Could someone who was
not a family representative, or did not have the authority to
request the division of a houschold dispose of mortis causa at all?
At the same time the question arises what would happen to the
property which the household member did not dispose of testa-
mentary or through contract of inheritance? The law does not
mention intestate succession anywhere, but did such manner of
inheritance occur in such cases, and if it did, in which manner
were the legal heirs determined? This question is important con-
sidering that according to a strict legal order probate hearings
were not permitted. This ban also meant that it was not possible
to check whether explicitly permitted disposition by will and
disposition by contract of inheritance were valid at all. If in-
testate inheritance had occurred, presuming that the houschold
members” descendants were presumed their legal heirs, a pos-
sibility existed that the entitlement to the household property
could be granted to a non-member descendant. This possibil-
ity was more likelv in cases of testamentary or contractual heir,
since there had been no limitation r{'gardmg the person of the
heir. This system of inheritance also meant that the testamenta-
ry and contractual heirs had had an advantage over descendants
of the houschold members who would hold the status of forced
heirs. Because of these legal imprecisions and dilemmas which
had occurred in practice regarding the application of the entire
Act, a change of statute was adopted as early as 1872.6% This
amendment banned disposition mortis causa of the undivided
sharc of the communal property during the course of suspension
of houschold divisions (§2).

The new Act of 1874 did not contain provisions on inheri-
tance. This Act also bore no mention of a possibility of disposi-
tion by the household member of their share of the household
prope ﬁ\ {compared to the act previously in force) which in prac-
tice again caused certain dilemmas. The consequence of that was
the introduction of a supplementary Act of 1877 which specifi-
cally stipulated that in the course of existence of a houschold

" Act of 6 October 1872 (Zakon o pravostaji za diobe zadruznih dobara na temelfu zakonskog ¢lanka [V:1870), in: Shornik, Year 1872, part VI, no. 30,

p. 265-266.
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community no member was entitled to dispose of inter vivos or
mortis causa the share of the household property which he could
be entitled to after division is conducted (§1).% This regula-
tion entirely excludes the possibility of disposition by will of
a household member, as well as signing of contracts of inheri-
tance during the existence of a communal houschold, in the way
it was regulated by the Act of 1870. The inability to dispose of
houschold property mortis cansa, or the inability to inherit within
a communal household was retained in the Act of 1889,

Unlike the household property, the property under individ-
ual ownership of single household members could be inherited,
whereby the GCC rules of inheritance applied. Upon decease
of each individual a death certificate was issued in which prop-
erty of the deceased had to be listed. 1f it should be established
that the deceased had been a houschold member, and had no
individual property, probate proceedings would not be initiated.
However, if the deceased houschold member had had the so
called oschunjak (individual property) probate proceeding would
be initiated, conducted in accordance with the GCC provisions
and Non-Contentious Proceedings Act.

Probate proceedings were conducted in all cases where divi-
sion of a communal household had been conducted. Therefore,
the cases should be pointed out here of intestate inheritance by
married and unmarried daughter after decease of the father who
had been (as a family representative during division per linea)
registered as an individual owner of property. Considering that
it had no longer been a case od houschold property; the com-
munal household legislation did not apply, but the GCC provi-
sions on inheritance. Daughters of former houschold members,
married and unmarried, were entitled to intestate inheritance.
Preserved pmbatc records and reports from that time show how
this had caused “a true disbelief” among the married daugh-
ters (not among those not yet married) as well as among their
brothers who considered it unjust. The injustice stemmed from
the fact that the married daughters had exercised their right
to former household property upon marriage, and had conse-
quently lost all further property rights upon leaving the house-
hold. Therefore it was considered that the change of the legal
status of that property should not grant (new) rights to mar
ricd daughters and subsequently include them in the system of
inheritance. It ishould also be mentioned that upon marriage,
daughters were granted entitlements exclusively to the house-
hold movable property, while immovable property was out of
reach. And it was the former household immovable property
that they could count on in the probate proceedings. However,
this authority, as a rule, was not practiced since the married

daughters would waive their share of inheritance for the benefit
of their brother/s. Such conduct should not be surprising know-
ing that even in the cases where communal household property
was not concerned there were difficulties regarding the inheri-
tance of immovable property by female descendants.®®

6.3 Entitlement to Trousseau/dowry

In the context of the analvsis of women's entitlement to
property of a communal household, the entitlement of a daugh-
ter to a dowry should not be omitted from mentioning. Dowry
is a very old, legally regulated institute, however, doubts still
exist regarding the definition of the dowry, the causes which
led to its appearance, as well as its related functions. One of the
frequently mentioned, and most widely spread functions of the
dowry is dowry as the hereditary share of the daughter.®¢ In
cases where the dowry was provided by the parents and when
the daughter had been excluded from any further property rights
in her family upon the receipt of the dowr\' it can certainly be
viewed as a hereditary share.%7 In Croatian legal order which
was being built after the introduction of the GCC, the dowry,
according to the letter of the law, did not have the hereditary
function. Daughters had a right to intestate inheritance equal
to the inheritance rights of their brothers, whereby the dowry
had been included into legal portion of inheritance/hotchpot
(§788). In practice, however, very often the payment of dowry
was used to avoid subsequent claims of the female descendants
to the inheritance of their parents.%®

In Croatian communal houschold legislation instead of the
term dowry, the term trousseau was used, whereby both terms
had been used as synonyms.®” Trousseau was paid upon mar-
riage, according to the customs of the bride’s place of perma-
nent residence.

The Act of 1870 does not explicitely stipulate trousseau,
however, its existence and payment come from the provision
which states that during the division of the communal house-
hold into the associated share of the married daughters all the
items would be calculated that they had veceived from their
household upon marriage (§ 32). According to the Act of 1874,
trousseau belonged to the bride who had married outside her
native communal houschold (§30), while the Act of 1889 does
not specifically stipulate that this right is granted to a bride
lmrl‘\mg outside the communal household, but refers to mar-
riage of a bride in general (854). However, 1 believe that non-
distinction of the marriage outside and inside the household
considering the trousseau, as in the previous act, is irrelevant.
[ think that it is about the households becoming ever smaller by

% Act of 8 December 1877 (Zakon kojim se dopunjuje zakon od 3. ofujka I8?4 o zadrugah u pogledu razredjivanja sa zadruznim dielovi za vrieme

nerazdieljenje zadruzne zajednice) in: Shornik, Year 1877, part XXXII, no.
L, Mircla, Dutestate suceession of female descendants according to the mfsmrm {;mmn‘ Civil Code in the Croatian-Slavonian legal area 18331946, in: The

6 KRES

2, p. 806,

Annals of the faculty of Law in Belgrade - Belgrade Law Review, Year LVII, 2010, No. 3, p. 129.
“ GOODY, Jack, Tntroduction, in: Goody, Jack, Thirsk, Joan, Thompson, E.P, Family and inheritance, Ruval Society in Western Europe 1200-1800, Cam-
bridge, 1976, p. 2.; It is interesting that the Croatian term “miraz” in the meaning ‘dowry” is a Turkish word of Arab origin and comes from the Turkish

word “miras” which means inheritance.

%7 For other functions of the dowry see STANIMIROVIC, Vojistav. Brak i bracua davanja u istoriji, Beograd, 2006, p. 296-301.

% KRESIC, 2010, p. 131-133.

® According to the GCC, the terms dowry and trousseau were not synonyms. Thus, the trousseau of the bride (Aussteuer/ ‘Ausstatrung/instructus mulie-
bris) comprised female clothes, linens and furniture to which the husband held no title or the right of usufruct. RU SNOV, Adolf, POSILOVIC, Stjepan.
Tumaé oléemn qustrijskonue gradianskom zakoniku, 11, Zagreb, [1910] p. 561, 570.; Comp. STUBENRAUCH, 1902, p. 517, 533.
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the number of members so that the family relationships among
the household members had become too close for a valid mar-
riage, so marriage outside the household was the only option,

Trousseau had to be paid to the bride by the entire commu-
nal household, not individual mcmhus,spcuhudl\ the parents,
upon the wedding. Part of the bride’s trousseau did not inlude
the property considered by the daughter her own, individual
property, obtained from personal work with permission from
the houschold leader, not for the houschold. What would be in-
cluded into trousseau can be seen from the records comprised in
some of the preserved documents, Thus, for example, it was the
duty of the communal household to provide a respectable wed-
ding. according to the customs of the bride’s place of residence,
and. provide for her as part of the trousseau one outtit, one box
of Iim?n:s and one cow. The content and value of the trousscau
varied from arca to arca, however, eventually the trousseau be-
came larger and larger. Instead of the pnmlph‘ of the customs of
the bride s place of residence, the troussea became established
according to the economic status of the household. which is
where the influence of the GCC was evident. Althought the

GCC does not mention the value of the dowry, or does not
5pcuh’ how the value of the dowry is determined, the term

appropriate dowrv™ is mentioned, which can be construed as
the dowry fit for the class and property status of those obliged
to provide it. This is also evident from the task of the court
to nominally study the property status of the party obliged to
provide the dowry in case of a dispute arising from the estab-
lishment of the amount of dowry, and based on that establish
appropriate dowry, or relicve the parents from the dowry duty
(§ 1218-1221).

If the houschold should refuse to pay for the trousscau, the
maid was entitled to request the pavment from the houschold
through administrative bodies, but only prior to the wedding.
However, if the houschold promised to provide trousseau, and
subsequently failed to do so. the court would decide on pressing
the charges against the houschold.™ In any case, the content
of the trousseau was comprised of movable pmme' Since the
daughters, according to the Acts of 1874 and 188Y, ceased to
be members of a household upon marriage. the only wav they
could obtain the entitlement to the communal household prop-
ertv was through the institute of trousseau.

7. Conclusion

With the abolition of feudalism, at the outset of the building
of a modern civil sociery in Croatia, the communal houscholds
found themselves in a dire position. Their customary law regu-
lation was contrary 1o the legal svstem about to be built around
the General Civil Code, therefore the issue of legal regulation
of the communal household was raised. Full 22 vears after the
abolition of feudalism, the first act on communal houscholds
was adopted (1870}, and then shortly atterwards two more acts
(in 1874 and 1889). The kev pro blems of the houschold leg gisla-
tion came from the :11%;)11:0% over the manner of division of the
communal houschold (per capita or per linea) the issued of joint
(household) ownership, (im)possibility to inherit household

TONCIC, 1925, Decision nos. 2 and &, p. 138=la0,

property and the so called female entitlement. The female en-
titlement concerned tho entitlement of women, maore precisely,
the entitdement of fe descendants to the communal house-
hold property, pz:mm]urly of the female descendants who had
married outside their native household.

Considering the exercise of the right to the household prop-
erty, a distinction should be made between male and female
members of the household, or the male and female descendants
born into the houschold, and among female descendants the
daughters who had marvied and the daughters who still lived in
their native household. With houschold property, a distinction
should be made between the movable and immovable property
of the household, whereby entitlement to that property could
be obtained in the course of division of the houschold and
through inheritance, or upon marriage (of a female member) by
wav of troussear/dowry.

As a rule, the descendants, regardiess of the gender differ-

ence, would obtain the right to movable properey = which was
in accordance with the principle of gender (‘([uaht\' stipulated
by the GCC, 1.e. in Croatian civil law order, The gender based
difference still existed, since the associated share of movable
property could be paid in cash to the daughters, vegardless of
their will. The difference also existed between the female de-
scendants, depending on whether the daughter included in the
division of the movable property had been married or not. After
daughters would lose their household membership by marry-
ing outside the household, thev would also lose the right to
participate in the division of the movable property. Regarding
the entitlement ro immovable property, the position of female
descendants was even more unfavourable, as it had been con-
sidered that daughters, particularly the married ones, held no
title to the immovable property of the household. The limita-
tion of entitlement to the immovable property of the household
for the married daughters was the consequence of the custom-
ary understanding according to which the daughter marrying
outside the houschold was leaving her native houschold for the
husband’s household, that she worked and camed in favour of
the new houschold and that it was unbecoming that she should
obtain any further benefit from her former houschold, apart
from the do\\r\' upon marriage. At the same time, the entitle-
ment of an unmarried Lidughtu to the immovable property of
the household siemmed from the entitlement of the father or
brother as the representatives of the line, considering the en-
dorsed division of the immovable property per linea, Consider-
ing the stared limitations. it should not be surprising that the
female descendants had difficulties exercising their entitlement
to propeity, even after communal house Im!d property lost its
household character and was included in legal transactions
regulated by the GCC. Similar problems were encountered by
the female descendants not residing in a communal household.
In both cases the attitude to female entitlement to property
was the consequence of deeply seeded teudal views according
to which the female descendants were not entitled to immov-
able property, particularly the family, or hereditary immovable
property.




