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CHAPTER ONE

DERIVED INDIVIDUAL CRIMINAL RESPONSIBILITY FOR
COLLECTIVE INTERNATIONAL CRIMINAL OFFENCES PURSUANT TO
THE PROVISIONS OF THE STATUTE OF THE INTERNATIONAL
CRIMINAL TRIBUNAL FOR THE FORMER YUGOSLAVIA

1. A Reconceptualization of Substantive Criminal Lav in the Practice of
International Criminal Tribunal for the Former Yugo slavia

In international criminal law only physical (nat)rpersons as individuals are subject
to criminal responsibility. This is the traditiof @omestic criminal law, on which the
first attempts at trying war crimes relied aftee fhirst World War, especially of the
German Kaiser Wilhelm 11, on the basis of Articl272of the Versailles Peace Treaty
of 28 June 1919, proceedings before the Germamanyilcourt in Leipzig and some
particular peace treaties with defeated statetiofiljh the Statute of the International
Military Court in Nuremberg also foresaw the resgbility of “criminal
organizations” and the SS, the Gestapo, the seotete and the leadership of the
Nazi party were declared to be such organizatieti, none of them received
punishment, but that responsibility was only desdlam the judgment, leaving the
right to the authorities of the signatory statebriog before their own courts on the
basis of that declaration individuals who belongedhose organizations. After the
trials in Nuremberg and Tokyo, the General Assemiifiythe UN declared the
principle of individual criminal responsibility fanternational crimes to be the first
in a series of seven “Nuremberg principlést reads:

“Principle I: Any person who commits an act whiabnstitutes a crime under international
law is responsible thereof and liable to punishnient

The history of this principle from Versailles toetiStatutes of the International
Criminal Tribunals for the Former Yugoslavia anddhala, together with many other
statutes of international criminal law, shows,hie wvork of five ad hoc international
investigative commissions, four ad hoc internatiockdminal courts and several
national trials, strengthened by international fawinternational crimes, the constant
mingling of law and politics during the establishiof substantive law and procedural
standards, which mingling — in the system of legdés from various legal sources
and in the extremely fragmented international anehjurisprudence — always gives
politics an important influence.This practically means that the use of a legal
principle, in the end will depend on the functionsthods of its interpretation. They,
as is well known, in establishing the sense ofcthaponent parts of a legal principle
or legal standards, begin with the question ofpilng@ose of that legal standard. Since
that question, in the management of every develagedal structure, is always

! Affirmation of the Principles of International LaRecognized by the Charter of the Nuremberg
Trial, G.A. Res. 95(1) od 11. XII. 1946, UN Doc.64/Add.1.
2 BASSIOUNI 2003, 393-444



linked to the question of the legitimacy of thedewy political power, the principles
of international criminal law are applied in praetiin such a way that they will
become and remain acceptable tools for maintaitiiegnternational political order.
The statutes of international criminal courts so-faincluding what are known as
mixed or internationalized criminal courts — adth principle of individual criminal
responsibility in their introductory or general pisions. In his report to Resolution
808 of the Security Council of the UN approving tB&atute of the ICTY, the
Secretary General of the UN mentioned that almdist@nments (on the draft
Statute) he received requested that the Statutéainomrovisions relating to
individual criminal responsibility of heads of statgovernment officials and all
persons who acted within the framework of any afiduty” and that “these requests
referred to the precedents after World War®lThereby international criminal law,
despite some attempts in the preparations for dlopteon of the Rome Statute of the
permanent International Criminal Court (ICC) whietanted to introduce the
criminal responsibility of legal entities into imtetional criminal law (albeit with the
exclusion of the state and other public and norifposganizations), accepted the
traditional orientation of criminal law towards awysical person as the direct
perpetrator of a criminal offence and possible egptrators, instigators and aiders
and abettor§. The individual criminal responsibility of a phyalc person for
international criminal offences is also acceptethm practice of ad hoc international
criminal courts (the International Tribunal for tReosecution of Persons Responsible
for Serious Violations of International Humanitaribaw Committed in the Territory
of the Former Yugoslavia since 1991, the ICTY, #mel International Tribunal for
Rwanda, the ICTR). This is for example confirmed thg enacting terms of the
second instance decision in the Tadase, on the interlocutory appeal against the
first instance dismissal of the objection of theigdiction of the ICTY, which
determines that the principle of individual crinin@sponsibility is also applied
according to customary international criminal laev tases of internal armed
conflicts® The case law of the ICTY demands that in the tmaént the “form of
criminal responsibility” is defined, from Article(¥) of the Statute, with which,
according to the assessment of the Prosecutord lmasehe provisions of paragraphs
1 or 3 of that Article, the perpetrator of an imi@ional crime is charged, in order to
satisfy the postulates of the principle of fair ggedings, which demand that in that
definition the factual basis for the judgement leéireed, and the accused enabled to
prepare his defendeThe ICTY has established five such forms of criahin
responsibility in Article 7 of its Statutetwo principal and three accessorial: the
principal forms include direct commission of a dnal offence and planning the
commission of a criminal offence (independentlytogether with other persons),

% Report of the Secretary-General Pursuant to Papadg® of Security Council Resolution 808 (1993),
UNSC, UN Doc. S/25704 (1993), 855

* NOVOSELEC 2004, 487

® Prosecutor v. Tadj Decision on the defence motion for interlocutappeal on jurisdiction of 2
October1995, §128-129

® JONES-POWLES 2003, 6.2.28 in quoting the firstanse judgment in the FurundZija case of 10.
XIl. 1998, §189

" DANNER-MARTINEZ 2005, 103



where the perpetrator must have the intent to caromplan the offence or at least
“the awareness of the substantial likelihood tharieinal act or omission would
occur as a consequence of his condfictAccessorial” forms of criminal
responsibility relate to cases of participatiorminarrow sense (according to Croatian
law), such as instigating and aiding and abettindg,also to other persons who in any
way contribute to planning or committing the crifi. this way, as is well known, it
is the case law of the ICTY, under the influencetloé Anglo-American legal
construction, to accept what is called the singdénition of the perpetrator as any
physical person who made a causal contributiomtonternational crime. However,
within this definition of the term “perpetrator’ éhboundaries of individual criminal
responsibility are extended in two ways, by “recptoalization” of the traditional
institutes of the general part of the criminal cedeh as complicity and gufft.First,

on the level of participation, alongside the avaof establishing individual forms
of participation in criminal offences in a broadnse and acceptance of what is
known as the monistic model of “the single conaafpa perpetrator” (according to
which a perpetrator is deemed to be any personhasomade a causal contribution
to the commission of a criminal offence, regardiebsther he/she directly physically
committed the crime or planned, instigated, ordeoednmitted or otherwise aided
and abetted in the planning, preparation or exeoutif a crime; Art. 7(1) of the
Statute of the ICTY) which makes a difference bemvéhem only in the proportion
of punishment, practice has introduced and develdap® legal theories which are
not founded on the direct, autonomous criminal easility of the individual for his
own behaviour, but derive that responsibility frahe behaviour of some other
persons who acted within a certain associationwhich some activity was divided
according to hierarchy or coordinating methods dfi@ving a common (criminal)
goal. Since according to these theories individumhinal responsibility is founded
or derived from actions (which do not always havée a criminal offence) of other
persons, these theories can be talked about inl@rwense as vicarious or theories of
derived (individual) criminal responsibility. Thesae the theories of command
responsibility (founded on the provisions of AicT(3) of the Statute), and “joint
criminal enterprise (founded on the provisions dfidde 7(1) of the Statute on forms
of criminal responsibility for international crimeshich the provision, it is true, does
not prescribe directly, but the judges of the IChave by interpretation (analogia
iuris) claimed that it comes into the scope of tedinition). Theories of vicarious
responsibility are known in Anglo-American law. Higcally they arose in the field
of medieval civil law responsibility for damage ayprinciple caused to third persons
by his servants or commissioners according to thgimm respondeat supertor but

® Kvoeka I, § 251

° Kordi¢ I, § 373

' DRUMBL 2005, 540

» Respondeat superior (lat. Let the master ansWéis. is a private law concept of the responsibility
of the employee for the actions and omissions ef érhployees in doing their tasks. Respondeat
superior is in essence what is known as vicari@spansibility whose aim is: 1. to prevent future
injuries 2. To ensure compensation of damagesddnjfured party, and 3. Fair management of loss
caused in business. In case law this concept issifgpto the principle of guilt since it implieseth
responsibility of the employer regardless of hidtgaf having committed the offence or regardless
whether the employee acted with intent or withdDespite the in principle broad concept of



because of the frameworks of responsibility for tipgration in criminal law,
different from the frameworks of co-responsibilioy damage in civil law, they have
not been applied in criminal couffsHowever, when at the beginning of the"20
century they came first of all into use for misdemeaur responsibility, and then in
use for establishing criminal responsibility of &gntities, the way was open for
their transfer to international criminal law — whibappened thanks to the Nuremberg
military tribunal with the command responsibilit§ those accused of war crintés
The legal constructions of command responsibilitg djoint criminal enterprise”
make it possible through the established guilt thieo persons for certain criminal
offences, the established form of responsibilitg penalty aimed at those persons, to
count and ascribe them to the accused who is cthiavgh that form of construction
and he is punished for them “as though” he comnhitfeem himself. In legal
dogmatic terms this is in the domain of so-callechfal criminal offences or criminal
offences of pure action in common law criminal Iéamown as inchoate offences),
where the essential elements (ger. Tatbestandieotriminal offences are exhausted
in the action of the perpetrator itself, regardlesshe effect on the object of the
action, which may be separate in terms of placetsne from the action, such as a
punishable attempt, incitement or a “criminal pdotconspiracy*’. The latter is the
case of participation in a criminal offence whdme participants are responsible for
all criminal offences committed in the realizatioha common purpose, even those
which they did not originally envisage, insofar th$s “excess” could have been
foreseen as actually possible. The constructiomspoacy” makes it possible not
only by punishing the early stages in commissiom @fiminal offence (agreement,
planning, preparations), to achieve a preventifecefin criminal law, but it also
facilitates criminal prosecution: the prosecutorow not able to satisfy the rules on
the burden of proof of the criminal offence, whithe participants originally
committed, is enabled to “take refuge in a resegusition”, that is to alter the
indictment to “criminal conspiracy” of the parti@pts to commit that criminal
offence and so proof the stage of its realizativeythave reached (some English
authors call this a “double life” in the practicéthe institution of conspiracy}. In
view of the form of participation it should be miemied that in contrast to the Statute

respondeat superior, in those legal systems wher@iescribed (e.g. USA, the Netherlands) viaagio
responsibility is limited to only some criminal effces related to the economy and some activities
which are not punishable, and in case law that ephis interpreted restrictively (so for example th
supreme court of California in one decision took #tiance that a hospital cannot be convicted on the
basis of vicarious responsibility for sexual abagpatients by a doctor). HORVATIet al. 2002.

> SAYRE 1930, 694-701

3 In general on the arduous filling of gaps in s regulated general part of international crimina
law in the work of the Nuremberg and Tokyo militéarpunals, cf. BASSIOUNI 2003, 290-320

1 In Croatian linguistic practice both terms araige, "urota” and "zavjera". However in the Croatian
Encyclopaedic Dictionary of 2004 (issued by Juialief and Novi liber in Zagreb) we find a small
difference from which we may conclude that the ksfgktonspiracy is closer to the word “zavjera”;
urota is a “secret agreement on joint action agaaomeone or something (HER, vol. 11, 226) and
zavjera is “(1) a secret plan by several perso®tomit a crime or cause harm and (2) the verypfct
organizing this plan (HER, vol. 12, p.145, whichwewer alongside this definition is compared with
“urota”). For the inclusion of the criminal natucé this association, it is better to use the word
“zavjera”.

> PADFIELD 2000, 137



of the ICTY, which does not recognize “conspiracyr JCE, the Rome Statute of
the ICC, in Article 25, paragraph 3, point d prdses, amongst other things,
responsibility for the behaviour of a participant Wwhich he, “..in any other way
contributes to the commission or attempted commissf such a crime by a group of
persons acting with a common purpose”, and it imately goes on to say, "such
contribution shall be intentional and shall eith@): be made with the aim of
furthering the criminal activity or criminal purp@®f the group where such activity
or purpose involves the commission of a crime withie jurisdiction of the Court; or
(i) be made in the knowledge of the intention lo¢ tgroup to commit the crime".
Moreover, it establishes the difference betweerptrpetrator and the participant (in
a narrow sense), by accepting what is known asltlaéistic model close to German
and Croatian law, although not consistently, as dbrforms of participation of
several people in a crime the same penalty framewoprescribed, and it is not
graduated to be more mild towards those considerée less dangerous, such as for
example those aiding. Secondly, in terms of gtilg unification of the reasons for
excluding unlawfulness and the reasons for exclydinilt in the ,grounds for
excluding criminal responsibility“, ad hoc tribusab a larger and the Rome Statute
to a lesser extent have thrown aside differentiabetween unlawfulness and guilt,
reducing the element of intent as a form of guitroducing a special form of
“recklessness” and made changes to some othetuiimts of unlawfulness (self-
defence, necessity) and guilt (which for exampleclede not only the
misapprehension, but also the command of a supéfiorThis results in the
application of the construction of command respailisi and the joint criminal
enterprise. Leaving aside for a moment the justificy and legal foundation of this
“reconceptualization” of criminal law, it should Ipeinted out that there are several
reasons for this change in the elements of thatiwadl general part of (internal)
criminal law before international criminal court&/e can roughly divide them into
political-ideological and legal.

18 NOVOSELEC 2004, 488 and 493
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1.1. Political-ldeological Reasons

Political-ideological reasons arise from the faettinternational crimes take place in
armed conflicts which are mass in character. Copteary western civilization sees
mass violence as something which is always “latban the sum of its parts” and
which always affects, to an exceptionally largeeext the elementary values of the
global community, as in the case of genocide, wianes, crimes against humanity
and terrorism. These attacks on universal valueg today however, like all other
criminal offences, be suppressed only by the “@as$s institutions of criminal
justice. In order to “normalize” punishment, that to take it through the usual
(bureaucratic) procedure, criminal justice systemsimpublicly economize its
punishment (in the sense of Foucault's theory ditipal economy of punishment),
that is, subject only a selected and limited nuntdfeperpetrators of the attacks to
punishment, and moreover, that the punishment bgosed in “fair” criminal
proceedings in line with traditional institution$ iadividual criminal responsibility
and executed in a specific form of imprisonmentsome national penitentiafy.
Therefore one of the first postulates of this “emmization” requires that from the
mass of delinquents — the direct perpetratorstamylicommanders and administrative
officials, and political and military leaders, tleobe separated out who are “most
responsible” for international crimes. On the basisvhat criteria? If as a criterion
we take the “severity of the crime”, which in sdgaychological terms is the oldest
criterion for division, many contemporary theorgtics and practitioners have
answered the question negatively as to whethepdhpetrators of the most serious
international crimes can be seen as “ordinary craisi’, thereby implying the
consequences which the medieval doctrine of criminacissima linked to the most
serious criminal offences. So for example even niégeRichard Goldstone, the
former prosecutor of the ICTY, requested that pritleaders and superior officers
in the chain of command, which implies a greatspoasibility for performing their
duties properly, be selected for criminal prosemutand more strictly punished for
mass international crimé8.This stance was adopted by the ad hoc courtshfor t
former Yugoslavia and Rwanda — thereby openinggtiestion of the legitimacy of
selective criminal prosecution and punishment pedidor the crimes within their
jurisdiction. So the first instance Chamber of IB8Y in the Martt case stated that
those should be brought “before the face of justiwbo could “have criminal
influence” on events, due to the greater authdrityerent in their position in the
social hierarchy, before those who are only “folilegvorders” — because the former
could to a greater extent undermine the “intermaigoublic order*® Although both
the ICTY and the ICTR in their judgments have statieat they have the same
jurisdiction over ordinary perpetrators of inteinatl crimes and those who are of
“higher rank®®, still several years after their foundation, thwitital viewpoint is
completely accepted that before these courts “prerti personalities” should be
primarily criminally prosecuted and made publicttis, those who planned, agreed

' DRUMBL 2005, 542

¥ GOLDSTONE 1995, quoted by DRUMBL 2005, 569

19 prosecutor v. Marti Review of indictment pursuant to Rule 61 of 8.1996, § 21
% Erdemové |, § 83

11



and organized international crimes, “who caused ahgiety of the international
community”, and not individual perpetrators who, “asinor actors” it would be

better for national courts to prosecute and puffishhis was expressed in the
Security Council Resolution UN 1329 of 30. 11. 20@@ich states:

“....Noting the significant progress being made inpioving the procedures of the
International Tribunals, and convinced of the ndheir organs to continue their efforts to
further such progress, taking note of the posigopressed by the International Tribunals that
civilian, military and paramilitary leaders shouid tried before them in preference to minor
actors ...”

This stance was later confirmed in the statementhieypresident of the Security
Council of 23.07.2001, which states:

“The ICTY should concentrate its work on the pregem and trial of the civilian, military,
and paramilitary leaders suspected of being rediplerf®r serious violation of international
humanitarian law... rather than on minor actéfrs”

This is taken over from the so-called “exit strgtegf the ICTY and the ICTR, noted
first in Security Council resolution UN 1503 of 28lIl. 2003. (S/RES/1503(2003))
which calls on those courts “to take all possibkeasures to complete investigations
by the end of 2004, to complete all trial acti\stit first instance by the end of 2008,
and to complete all work in 2010” (point 7) on thesis of those strategies in the UN
Security Council resolution UN 1534 of 26. IV. 20i34formulated, which, amongst
other things, in point 5 calls on the ICTY and t6&R:

"... in reviewing and confirming any new indictmgnto ensure that any such indictments
concentrate on the most senior leaders suspecteeiraj most responsible for crimes within
the jurisdiction of the relevant Tribunal as set iouresolution 1503(2003);"

And requires of those courts:

"... to provide to the Council, [by 31 May 2004 aneyery six monthgthereafte},
assessments by its President and Prosecutor,gsetttrin detail the progress made towards
implementation of the Completion Strategy of théiinal, explaining what measures have
been taken to implement the Completion Strategy ahdt measures remain to be taken,
including the transfer of cases involving internaeiand lower rank accused to competent
national jurisdictions; ...".

On the basis of this understanding, in “exit sgas” of the ICTY and the ICTR,
various administrative measures are taken in tlcosets, through changes to their
organizational and functional law. From the begngnof its work, on the basis of its

! JONES-POWLES 2003, 6.2.13
22 Statement of the President of the Security CouB/§IRST/200221
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authority from Article 15 of the Statdte by means of its own rules, to regulate
proceedings and hearing of evidence independeaftgr adopting the Rules of
Procedure and Evidence on 11 February #93e ICTY changed its procedures 37
times up to the beginning of 2006. So frequent gkan unusual to continental
lawyers unaccustomed to the autonomous charactéggaf sources in procedural
law, are the result of the specific amalgam of Argmerican criminal procedure of
the accusatory or “party” type with the continentalquisitorial” type. Some
commentators optimistically welcomed this "blendwfgprocedures and traditions”,
believing that the ICTY, which in practice had mdweway from procedure mainly
“party” in character (except in the question of agbibility of evidence, which was
resolved on the “inquisitor” model) towards the gedure of the “inquisitor”
character, it represents "emergence of commonnati@nal procedures” which can
"..retain the unity of the international legal gyst' and create “a global legal culture”
as a “set of values if not also common practféerhere were however, more critical
voices warning of the procedural problems on théh paf expedite and fair
proceedings before the ICTY¥.These are: the excessive length of proceedings,
including the main trial hearing and insufficieminfls of court administration made
available to the ICTY to resolve those failingsjlateral prosecution investigations,
at the end of which the defence finds it hard to gasight into the prosecution’s
evidence (even after the introduction of speciag-tpial judges supposed to
encourage the mutual acquaintance of the partidh ewvidence and organize
evidence for presentation at the trial), so itngahie to prepare properly for the trial,
the differing practice of Trial Chambers in the Bgadion of their authority to present
evidence ex officio, the previous acquaintance leg trial judges with written
statements by prosecution witnesses, the incrdgsingmerous and broader
exceptions to the principle of direct presentatioil assessment of evidence (or the
prohibition of presentation of “second-hand evid€ntearsay etc), where the use by
the ICTY of plea bargaining seems particularly disple, through which it
attempted, after the defendant’s admission of tlerges, to avoid a trial in a large
number of cases, and thereby save resources, dvese@ the danger of violating
fairness’’ Therefore, examining the procedure and practich@fCTY by the three
parameters of the principle of “fair proceedingsthe defendant’s right to defence
counsel, the “equality of arms” and the right toilmtlependent and unbiased judge —
some authors notice that the criterion for assessioiethe validity of proceedings
before the ICTY is not the question of whether tiind of MiloSevic (which some in
the ICTY saw as the “trial of the century”) was danted according to that principle,
but the question whether the ICTY in its procedprevided for every defendant

23 Until the beginning of 2006, the Statute of th&¥Cwas amended by UN SC Resolutions 1166 of
13 May 1998, 1329 of 30 November 2000, 1411 of B% 002, 1431 of 14 August 2002, 1481 of 19
May 2003, 1597 of 20 April 2005 and 1660 of 28 keipy 2006.

24 Critical presentations of the case law and updatinsubstantive and procedural criminal law of the
ICTY are frequent in literature. For more recentmrBOAS, 2001, 41-90; the same writer; 2001, 167-
183; MUNDIS-GAYNOR 2005, 1134-1160.

> BURKE-WHITE 2004, 975-6

* BOURGNON 2004, 526 etc.

*’ HENHAM-DRUMBL 2005, 49-87
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before its chambers to have the same fair procgedia MiloSe\i had?® However it
was quickly seen that this amalgam brought limpedsibilities for questioning a
large number of witnesses in line with the prinegplof contradictoriness, public
character and immediacy, and that it limited thestalities of resolving some other
issues of protection of the defendants’ right téedee. If we ignore the desire to
provide through regulations for procedural and a&xtrocedural protection of victims
of criminal offences and for them to testify beftne ICTY? the many new features
of its proceedings always had the goal of simplifyand shortening the proceedings.
The new provisions of Rule 11bis enabled the IC®Yransfer criminal proceedings
that have already begun against perpetrators efnational crimes to lower ranked
national courts according to the criteria of “ geverity of the criminal offence” and
the “degree of responsibility of the accused.” TB&Y used this possibility up to the
beginning of September 2006, in that in five casesndered a decision to transfer
the criminal proceedings against nine defendan®osnia and Herzegovina, and in
one case with two defendants to Croatia. Sinceptogisions of Rule 11bis gave
broad authority to the ICTY to assess the sevesftyhe defendant’s crime, the
hierarchical rank of the accused and the suitghilitdomestic law for conduct of the
ceded criminal proceedings ex officio, here someeafs by defendants were without
success whose cases were transferred to BosniaHarmkgovina, where they
explained by allegations that the defendants waadriminally prosecuted before
nationally biased courts or that transferring washgbited by their rank or the
severity of the defendant’s criminal offences (IGTD&cision on Rule 11bis Referral
in the case of Gojko Jank@wIT-96-23/2-AR11bis.2) ol5. I. 2005. In contrast to
the ICTY, transferring proceedings to courts beftme ICTR never got going
because of the unsuitability of the national systemRwanda, although the
prosecutor of that tribunal had already previowsspt about thirty of its files to that
country for a decision on taking over criminal postion®® Whether that goal, i.e.
simplifying and shortening the proceedings, hamnlegitimately achieved remains
an open questioft.

*8 COGAN 2002, 111-140.

29 "ictim-witnesses are the soul of war crimes friat the ICTY" according to the former judge of
that court, Patricia Wald (WALD 2001, 81 etc., 108

%0 Cf. MUNDIS-GAYNOR 2006.

3L "Many legal scholars believi¢ghai the >institutional bias towards the prosecuticet ttefense have
reported at international prosecutions from Nuremb® the ICTY and ICR< will remain”. Cf.
MCGONIGLE 2005, 10-14.
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1.2. Legal Reasons

The legal reasonghy the international criminal courts have not m@recisely
established the type of participants in crime remoived the theoretical questions of
their differentiation, lie in the fact that intetranal crimes as a rule are committed
collectively and systematically, whereby the indival contribution is not easily
noticed. This is also a result of the fact of timelerstanding of mass war crimes as a
form of organized crime, where the proof of theiwdlal contribution of their
perpetrators is questionable, because individualiical offences, in terms of their
guantity, are “merged” into what is known as “imational crime”, one single
criminal offence, for which responsibility existscarding to international criminal
law, but not the domestic criminal law of individustates. Moreover, it is usually
held that in organized crime, as the most dangefous of collective crime, the
most responsible persons stand behind the dirgpeators and control the criminal
organizations. Experience shows that it is almmogtassible to prove that such people
formed the intention of the direct perpetrator:tba one hand because between them
and the members of the criminal organization whgspially committed the crime
there are several mediators, and on the other bacause as a rule they do not care,
and often do not know which member will physicatymmit the crime. Therefore
international criminal courts, under the politicaperative mentioned of convicting
politically prominent perpetrators of war crimesged the theory of responsibility of
the “perpetrator behind the perpetrator”, by whitle criminal responsibility is
established of an influential person in the crinioayanization, and the immediate
physical perpetrators of the crime lose their ingooce? and they extended the legal
construction of individual criminal responsibilifgr participation in an international
crime. Common to these theories is the idea thatctiminal responsibility of the
individual arises either from his position or funct in the interaction of a specific
social organization (state, military) or from hisntribution to an international
crime® In the first case, we talk about the “supervisompdel” of criminal
responsibility, founded on the understanding tha¢ tperpetrator behind the
perpetrator” is the person who had authority owsne form of social organization,
which was proportionate to his position in the &rehy, used to direct the behaviour
of the other members according to its will (theofyauthority over an organization),
and the understanding that a military leader, doehis authority over his
subordinates, must be responsible for their critractvities (the theory of command
responsibility of military officers, later extend@to the theory of the responsibility
of the superior officer}* In the second case, the responsibility of indisiduis
derived from the “system” in which he acts (thetegsc model) and is founded on
three key elements: the specific behaviour of agein the system consisting of his
action or omission of a specific duty, the spedffileraction of its members, which in
terms of its character may be characterised asiical” and criminal offences or
actions committed within the system. This secomuneint — the interaction between
members of the system — brings together the finst @ird elements, regardless

32 DAMASKA 2005
33 AMBOS 2006,8§ 7, no 12
3 bid. no 29, 57
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whether the action or omission by a person waglitteet cause of a criminal offence,
and according to this understanding each person witio intent and knowledge
contributed to the action of the system is crinlinaksponsible for every crime
within the system, if he could and should havedeen it, regardless of whether he
had available specific knowledge in terms of thacpl time and manner of its
commissiort> The case law of the ICTY has constructed two légsiruments to
establish the criminal responsibility of individaahccording to these theories. The
“supervisory model”, accepted through so-calledirext command responsibility
(command responsibility in the narrow sense, Agti¢(3) of the Statute), and the
“systemic model” through the construction of soeljoint criminal enterprise, an
institution which it extracted from the general ukgions on participation in a
criminal offence in Article 7(1). Knowledge of tleense, origins and evolution of
these legal instruments in case law is decisiveaforanalysis and critique of the
indictments which the Prosecution of the ICTY hagj@iently based on them, and the
ICTY (as well as the ICTR according to the prousimf Article 6(3) of its Statute)
accepted them in its judgements. Therefore we fiwdt of all consider their main
characteristics and then move on to the issueeofjtiestions they raise.

% VOGEL 2002, quoting an article by Klaus Marxen
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2. Command Responsibility

Command responsibility is a normative constructbmternational criminal law. In
its narrow sense, as so-called indirect commangoresbility, it is derived from
omissions in the duty of military commanders in adwonflicts in which they issue
orders to their subordinates, to also superviseettezution of those orders and, in
cases of disobedience, to use disciplinary androtieeessary and appropriate
measures. Neglect of this duty, on the one harabksthed by the military hierarchy,
and on the other prescribed by international hutagan law, which requires every
military commander to undertake military operaticaccording to its regulations,
justifies the responsibility of the military comnusr: the legitimacy of that
responsibility does not therefore lie in a violatiof the duty of commanding
according to military regulations (for which thenmmander is only responsible to his
hierarchy and not the social or international comity) but in the violation of his
duty to manage effectively a group of armed men vepoesent a very great potential
risk for the lives and property of othéfsAccording to the case law of the ICTY, a
distinction should be made between the commandnssplity of a superior as the
independent perpetrator and the situation whenirttention of the superior also
includes the commission of criminal offences by ihferiors. Then the commander
becomes a participatitand is responsible for the most serious formsamfimnand
responsibility by omission, although in the opinmirsome authors, this unjustifiably
extends the punishability to every commander whaxkthat one of his subordinates
would commit a criminal offence only because hehpps even silently gave him a
signal that that offence would remain unpunisffefis is well known, the concept of
command responsibility exists not only in militarierarchy but also in other forms
of social integration founded on a hierarchy asranfof division of labour: in order
for some “pyramid” social organizational form tonfilion effectively, superiority
requires those in hierarchically superior positionsonly to discharge their authority
to coordinate the work of their inferiors but atsoorganize their organization and to
manage it according to rational demands, whererg¢lj@irement is prominent for
knowledge and information necessary for that comtilbn and responsibility for
omissions in that context. The understanding gbaasibility is founded on this, for
example of the director and various managing bodiea company in economic
business, ministers, members of the governmenttret state officials and even the
historically oldest form of responsibility, of paits for the behaviour of their under-
aged children who are not yet legally responsilblee forms of this responsibility
may differ, from civil law to disciplinary and/orriminal law to political
responsibility. The rules regulating the instituteyown in contemporary law as
command responsibility, are found in some very smdrces. So for example in the
Chinese Sun Tzu of 500 B.C. which is considereldetdhe oldest military handbook
in the world, it was prescribed that the collapsenditary discipline or confusion in
military units cannot be justified by natural reasp but is ascribed to the
responsibility of the military commander. At theatrof Duke Peter von Hagenbach,

% WEIGEND 2004, 1004 referring to JESCHECK-WEIGEN@08S, 628
37 Naletilic and Martinowvé |, § 81, Staki |, § 465
3 WEIGEND 2004, 1007-8
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held in 1474 before a Chamber consisting of 28 g¢sdgf the Holy Roman Empire,
for murder, rape, perjury and other crimes committg his soldiers against divine
and human law, the defendant based his defencheonoimmands of his superiors.
That however, was not accepted by the Trial CharabdrHagenbach was convicted
because he did not prevent the crimes of his mferiwhich, as a knight, he was
bound to do. The Swedish King Gustav Adolf in 16®lbpted the “Rules of The
Law of War” by which “the commander may not ordes soldiers to act against the
law”. Judges could impose on commanding officers i not keep this obligation
a punishment “at their own discretion”. The rulésvar adopted in April 1775 by the
temporary Congress of the State of Massachusettscaintained provisions on the
responsibility of commanders for the behaviour dfeit inferiors®® In its
contemporary form, command responsibility in intgronal criminal law is derived
from the treaty law of the Geneva Conventions od99%nd especially from two
protocols from 1977. The Geneva Conventions of 18d@inally prescribed the
direct responsibility of commanding officers forsigsng orders to commit an
international crime, which would consist of a graweach of its provisions and
obliged the state parties to bring perpetratorstrial and punish them. These
breaches, defined as actions forbidden by the Guiore during military conflicts,
also include issuing orders for them to be commiitt€riminal responsibility for
these commands may be seen in one of the formsamicipation in a criminal
offence prescribed in the national law of the spa#gies, which condemns that form
of violation (co-perpetration, incitement or abegli and we will not consider it in
more detail here. This point of view is the peaktloé previous codification of
international customary rules of war (iura in belichich began at the end of the™9
and beginning of the 3D centuries, especially in the provisions of the tiag
Conventions of 1907 (the Geneva Conventions howavernot a comprehensive
codification because there exist certain customalies on waging war outside of it).
The first use of the title “command responsibiligttually stems from the trials of
military commanders before national military coursto World War 11*° However,

in criminal proceedings conducted for crimes contediin World War 1l the institute
of command responsibility was extended in two dioss. On the one hand the
construction of the indirect responsibility of anomander appeared, in the sense
described above (which resulted in implications tlee form of perpetration and
participation in the criminal offence), and on thteer hand, command responsibility
was extended to non-military commanders. The bestwk and most disputed
precedent for this was the decision by the militagpmmission of the USA of
December 1945 by which the Japanese General TornoYaknashita was
condemned to death for crimes committed by soldiat®rdinate to him during the
occupation of the Philippines against a large nunddeprisoners of war and the
civilian population. Although he really did not kmabout these crimes nor could he
have known nor been informed (he was in a distantral military base without the
possibility of communication, which had been efifieslty cut off by a strong allied
counter-offensive), according to the military corsgion and Supreme Court of the

% For a very exhaustive presentation of the histbritevelopment of the institute of command
responsibility see PARKS 1973, 1-105.
“0Which is today altered to “the responsibility bétsuperior” see NOVOSELEC 2004, 495.
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USA in a majority decision, relying, amongst otll@ngs, on the Hague Conventions
of 1907, Yamashita violated the duty of a militmymmander to provide effective
supervision of his troops “as required by the amstances”, by which he became
responsible for the crimes which were undoubtediymitted by Japanese soldiers
and local officers who supervised those crimestle, is to say, should have known
in view of his high position in the hierarchy (wi¥hich, in the nature of things, goes
the increasing completeness of available infornmatoovards the top), and in view of
the large number and spread of the crimes, thasubsrdinate officers and soldiers
were committing such crimes. This point of viewfetéd severe doctrinal criticism,
which still stands today. The International Milgafribunal in Nuremberg and its
successors, “small’ Nuremberg courts, pursuantrteld 10 of the Control Council
Law, and the Tokyo war crimes court, also based tteedicts on the construction of
command responsibility, albeit in a somewhat naemowense than Yamashita,
because they set higher standards for establisthengommander’s knowledge of the
commission of crimes. In the case of General litstyas established that he also
failed to obtain information about the crimes obsrdinates which was available to
him, but his responsibility did not stem from treptead of the crime” but from the
availability of specific information about it. Thiwas confirmed in the case of
General von Leeb, who was acquitted of the murdérRussian prisoners of war
committed by his subordinates, because it was lested that he was not the
operative commander on the field and he did nowkabout the crimes committed.
A similar attempt to “subjectivize” the (almost ebjive) responsibility of a
commander by the requirement of establishmentarhehts of their guilt according
to Anglo-American standards of mens rea, which ireguthat a military commander
knew about crimes or that in his usual care toldisge his duty in a correct manner
he should have known about them, but failed to gmexthem (so-called imputed
responsibilityf*, appeared in some judgements of the Tokyo couttftis was less
to do with an assessment of the cognitive aspddtseeqoerpetrators’ guilt, and more
from an operative aspect, (that is, the questiowlodther the commander failed to
foresee, prevent or react to crimes committedya@nfa functional aspect, that is the
question whether the commander discharged a functbich, because of its high
hierarchical position, enabled him to oppose suihes*? But the demand for the
“subjectivization” of the responsibility of a commder, however, was not satisfied
completely by the judgements of those courts (ngathle to the difficulties in
proving the relevant facts of the commander’s kmalge of the crimes or neglect to
inform about the crimes and duty to act differentlpd it remained disputed in terms
of the question of the extent to which a militagnmomander neglected to take the
necessary steps to find out that his subordinaadscbommitted a criminal offence or
that they were preparing to do %o.

*' DAMASKA 2001, 401 etc.

“2 The "functional”, "cognitive” and “operational” pacts of command responsibility are mentioned by
the ICTY in the judgment of Del&lil, 8§ 346 which is also followed by its other démis. Cf. also van
SLIEDREGT 2003, 144

* DANNER-MARTINEZ 2005, 123 etc.
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2.1. The Establishment of Contemporary Defining Asects of Command
Responsibility

The question of “subjectivization” of indirect corand responsibility remained open
however, not only because of difficulties provinghut also because of the lack of
clarity of the legal construction. In the judgemeftthe Appeals Chamber in the
Delali¢ et al. case, it is emphasized that command regplityss not a form of strict
objective responsibility:

“The doctrine of command responsibility is ultimgt@redicated upon the power of the
superior to control the acts of his subordinatesugy is placed upon the superior to exercise
this power so as to prevent and repress the crouesnitted by his subordinates, and a
failure by him to do so in a diligent manner is d@ned by the imposition of individual
criminal responsibility in accordance with the dow... A superior may only be held liable
for the acts of his subordinates if it is shownt tha “knew or had reason to know” about
them. The Appeals Chamber would not describe soipedsponsibility as a vicarious
liability doctrine, insofar as vicarious liabilitynay suggest a form of strict imputed
liability”. **

According to the doctrine of command responsibiltysuperior is not considered
liable only because he is in a superior position:

“... for a superior to be held liable, it is necegstar prove that he “knew or had reason to
know” of the offences and failed to act to preventpunish their occurrence. Superior

responsibility, which is a type of imputed respobiigy, is therefore not a form of strict
n 45

liability”.
In contrast to the opinions which begin with thengmlly accepted stance that
command responsibility in itself is not objectivesponsibility and state that guilt in
respect of offences by omission (ger. unechte Uagsungsdelikte) is not in doubt
(in that the intellectual component of the intentstnhave additional content covering
the facts of the case in the specific situatiomvinich the commander found himself
and awareness of the Garantenstellffigin practice this question has been
constantly reiterated: in cases which occurrednduthe Vietham war, conflicts in
the Middle East etc. The reason for this lies ia frequent uncertainty about the
sense of the legal standard of “the commander’'swletdge” of the facts of the
behaviour of his subordinates, which should havenbenown to him. On the one
hand, the very text of the relevant internatiorralsions on command responsibility
and on the other hand, the precedent case laweoihtBrnational criminal tribunal
after World War 1l contributed to this doubt. Thest normative instrument in
international conventional law regulating indiredmmand responsibility were the
provisions of Articles 86 and 87 of the Addition&rotocol to the Geneva
Conventions of 12 August 1949 on protection of imest of international armed

4 Delali¢ 11, § 197, 239
4 Kordi¢ i dr. 1, 8369
4 BACIC 2001, 145
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conflicts (Protocol 1) of 8 July 1977.As is well-known, according to the provisions
of Art. 86, paragraph 2 of Protocol I, for serioumlations of the Geneva
Conventions, alongside the subordinate who comditteem, his commanding
officer is also liable if he did not take all thegsible measures he could to prevent or
punish, even though he (a) knew or (b) should Han@vn what happened. These
provisions read:

"The fact that a breach of the Conventions or ad§ tRrotocol was committed by a
subordinate does not absolve his superiors fronalp@ndisciplinary responsibility, as the
case may be, if they knew, or had information wtgbbuld have enabled them to conclude
in the circumstances at the time, that he was cdtimignior was going to commit such a
breach and if they did not take all feasible measuwyithin their power to prevent or repress
the breach".

When adopting the Protocol, delegations at the €ente were divided in their
opinions about the normative standard under (b e commander “should have
known”, in the sense that he “had information tehbuld have enabled him to
conclude in the given circumstanc&sand only with the adoption of the next Article
87 of the Protocol was the question clarified,hattthis Article defines precisely the
obligation of the state, in that it must “requirdie commanding officer to prevent,
suppress and report violations of the Conventiond Rrotocols and to initiate
disciplinary or penal action against the violatoiherefore, not only taking
preventive and repressive measures, but also gaghalt important information on
the behaviour of subordinate which in the naturéhofgs is necessary to take those
measures. The Statutes of the international criminaunals for the former
Yugoslavia and Rwanda also prescribed that the icalmoffence under their
jurisdiction “committed by a subordinate does nelieve his superior of criminal
responsibility if he knew or had reason to knowt tthee subordinate was about to
commit such acts or had done so and the supeliedfto take the necessary and

47 Official Gazette of the Republic of Croatia, Imtational Agreements 5/1994; see text in: LAPAS-
SOSL 2005, 940-1009

“8 Due to the differences in the English and Fremoftstof the Protocol (...information which should
have enabled them to conclude... as opposed to .inftasnations leur permettant de conclure...)
questions of interpretation arose regarding thersander’s guilt: according to the English text, the
requirement of the Protocol in terms of the formgaflt related to negligence where the commander
fails to give subjective due attention, that idp%es his eyes” to information about crimes whiakem
his subjective possibilities of forseeing danged aujusting his behaviour, and according to the
French text, to the negligence where the commatfadlerin his objective due attention demanded from
each conscientious person in his position. The centary on the Protocol prepared by the
International Committee of the Red Cross points this contradiction and suggests that the
interpretation should go with the French versiangs it is “in line with the aim of the agreement”
(DANNER-MARTINEZ 2005, 126-127), but the authors tife commentary are not completely
certain what proving the commander’s guilt (mere) ighould cover, since in another place it points
out that not every form of negligence constitutémimal responsibility, but only those that aresdo
“... to malicious intent apart from any link betweti® conduct in question and the damage that took
place.” But here a higher form of guilt does notame higher requirement in the sense of proving the
subjective side of the criminal offence, sincetie Anglo-American sense of intent, the intellead an
volition components are united in the “mental elathef the crime, it is not necessary to establish
them at the same time, but to establish one oottier.
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reasonable measures to prevent such acts or teptire perpetrators thereof.” (Art.
7(3) ICTY Statute, Art. 6(3) of the ICTR Statutéjowever, their case law came to
define all today’s elements of command responsjbdnly through the process of
evolution. In this, commentators notice that thesmfsequent controversy arises
around the issue of the commander’s guilt, whose fthose courts have tried to
limit by interpretation to intent or at least coilmgs negligence bordering on indirect
intent (dolus eventualisf. At first, the first instance Chamber of the ICTR its
judgment in the Akayesu case, pointed out that canthresponsibility arises from
the criminal law principle of individual guilt anchust be founded on direct intent
(malicious intent) or negligence bordering on imtethat is which is at least so
serious that it is equal to accepting the offertbaf is, “closing the eyes” to its
consequenced.This standpoint was taken by the first instancginent of the ICTY
in the Delal¢ case of 16 November 1998, in which the court dt#tat despite the
individual judgments by international criminal ctauafter World War 11, from which
at first sight it arises that the commander is oesjble for each volitional failure to
obtain information on the behaviour of his suboat@s, still customary international
criminal law demands a higher standard, that i$ ¢hauperior can only be held
criminally responsible if some specific informatiavas in fact available to him
which would provide notice of offences committed his subordinates. This
information need not be such that it by itself wafficient to compel the conclusion
of the existence of such crimes. It is sufficieimattthe superior was prompted to
make further inquiries by the information, or, ither words, that it indicated the
need for additional investigation in order to ataer whether offences were being
committed or about to be committed by his subotgsa-rom this it follows that the
commander’s guilt may have two forms (a) intentjohincludes the commander’s
real knowledge of the behaviour of his subordinapsved by direct or indirect
evidence, circumstantial evidences (one of whichhigh rank in the military
hierarchy); (b) negligence, arising from violatiasfsa commander’s duty to know or
that he had reason to know that his subordinatéscbmmitted or were preparing to
commit criminal offences (a superior is not peredtto remain wilfully blind to the
acts of his subordinate¥).However in the time between the first instance el
second instance judgement in the Délaase, the ICTY resolved the question of
guilt in command responsibility in a way that wamé of the most controversial
applications of the theory of command responsiiland by which the “spirit of
objective responsibility from the Yamashita caseiswesurrectetf. These were the
well-known statements in the first instance judgeire the Blaski case, in which
that court, faced with difficulties in proving thiact that the commander could have
known about the behaviour of his subordinates, tdated a stance by which he “had
reason to know within the meaning of the Statutthefcourt” and that in view of his
position in the chain of command and the “circumsés of the event” he could not
defend his behaviour by lack of knowledge, whicts\#e consequence of negligent

4 DAMASKA 2001, 461 etc. DANNER-MARTINEZ 2005, 12730
0 Akayesu |, § 489

*1 Delali¢ I, § 393

2 DANNER-MARTINEZ 2005, 128
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discharge of duty® Indications that the ICTY would take this stanc¢his case were
seen in the decision by the first instance Chamieryvhich the request was denied
by the defence to specify the legal elements ofcibramand responsibility of the
defendant before the main trial, adding that “beftire presentation of evidence this
decision cannot be made”. Commentators have jaBlkficriticized this indecision,
since a request for clarification of legal standamdhich need not be established until
the trial, has nothing in common with questiongfof or the special circumstances
of the case, but is founded on the postulate that dubstantive criminal law
standards of the defendant’s responsibility muskrii@vn, not only before the trial,
but also before the offence is committed, so thatarinciple of legality would not be
violated (the Secretary General in his report on $ttatute of the ICTY (834) had
already clearly pointed out that the principle agdlity “demands that the
international tribunal apply the rules of interoatl humanitarian law which have
undoubtedly become part of customary laW”)After Damaska subjected this
interpretation by the first instance court in théadkic case to sharp criticism,
mentioning that it is impossible to support it e tprinciples of guilt in national
criminal law?® the second instance Chamber in its decision Gfub® 2004 amended
the stance of the first instance Chamber on thencamader’'s negligence, stating that
the criteria of the commander’s guilt must be agplas formulated in the second
instance decision mentioned in the Délalase’® This view was taken up by the
ICTR too in the decision by its second instanceribexr in the Bagilishema case, so
contemporary commentators conclude that todayenptlactice of those two ad hoc
international criminal courts, the criteria of comumder’s guilt in the Delalicase is
the accepted and unquestioned standalfthe confirmed first instance judgement in
the Delalt case of 16 November 1998 is taken as a precedentjay, according to
the standard commentari®sdifferentiate the following current componentstbé
notion of indirect command responsibility (the resgibility of the superior) in the
practice of the ICTY: a) functional: the positiorf the superior person in a
hierarchical relationship with subordinates; b) mitige: the knowledge of the
superior that subordinates are preparing or cornmgittrimes and c) operative: the
superior failed to take the necessary and reasemabasures to prevent the crime or
to punish the perpetrators. We will consider thgaleontent of these components, to
observe their complexity. It places a heavy burdieproof before the prosecutors of
the ICTY. Faced, moreover, with cases of spectaquiditical weight, such as the
trial of MiloSevic — which always require the ascribing of “authogpshof some
policy to a specific political leader — the prostecs of the ICTY, in the case of mass
war crimes and the responsibility of their initilobegan in the indictments, and the
judges continued in their judgements, to estalthsl responsibility, with the help of
another normative construction, the joint crimiredterprise (according to some

*3 Blagkic I, § 332; for more details about the differencesttie judgment in Delali see: van
SLIEDREGT 2003, 160-164

* JONES-POWLES 2003, 6.2.134-135

S DAMASKA 2001, 456

%6 Blaski I, § 257-58

5" DANNER-MARTINEZ 2005, 130

%8 yan SLIEDREGT 2003, 144 etc.; JONES-POWLES 2008162
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calculations since 2000 81% of indictments havendeended on the construction of
the joint criminal enterpris€f. Here, as we will see below, the establishment of
cognitive and functional components is laid as@ed indirect intent as a form of
guilt is formulated, in that the intellectual péte awareness of the possibility of the
commission of an offence) also covers the “colldtecrimes, of which the superior
officer knew nothing, but could have foreseen thdog to the nature of the criminal
“plan” or goal.

% DANNER-MARTINEZ 2005, 107
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2.1.1. The Functional Component of Command Resporsiity

The functional component: the relationship betwi#ensuperior and the subordinate
person. According to the stance of the ICTY in Dedalic case, the relationship of
the superior and subordinate persons may be defisetiformal rank or position in
the hierarchy and also the factual authority touéssorders to subordinates
(“individuals in positions of authority, whethervdian or within military structures,
may incur criminal responsibility under the doatriof command responsibility on
the basis of their de facto as well as de juretpos as superiors”, 8354) and
command responsibility is also applied to politiead civilian leaders and not only
to military commanders (“..the applicability of tpenciple of superior responsibility
in art. 7(3) extends not only to military commarslbut also to individuals in non-
military positions of superior authority”, 8363)eké the de facto supervision which a
superior has over a subordinate is important fasition of command is a necessary
precondition for the imposition of command respbilisy. However, this statement
must be qualified by the recognition that the enst of such a position cannot be
determined by reference to formal status alonge#us the factor that determines
liability for this type of criminal responsibilitys the actual possession, or non-
possession, of powers of control over the actiohsubordinates. Accordingly,
formal designation as a commander should not besidered to be a necessary
prerequisite for command responsibility to attaak, such responsibility may be
imposed by virtue of a person's de facto, as wsllda jure, position as a
commander”, 8370). In an analysis of the case lawhe international military
tribunals after World War I, the first instancedgement in the Deldli case
established that the construction of command respibity was not only applied to
military commanders regarding the behaviour of @essmmediately subordinate to
them, but also much more widely: regarding the bigha of persons who were not
subordinate to them, but they were able to supettiem, regarding commanders of
an occupied zone for offences committed by civdiaputside their command
authority, to commanders with operative and notmamd authority, and to civilians
who had real “effective” authority and supervisiover a certain circle of peoffe
(e.g. the director of a company which employedgms's in concentration camps, the
head of the office of the military governor, anegme\the foreign minister as a member
of the government regarding the crimes of militpagrsonnel otherwise subordinate
to the ministry of defence - the case of Hirotarfrthe case law of the Tokyo tribunal
of 1948, But in terms of civilians, command responsibilityist be founded on real
authority and supervision over subordinates, whiohst be “similar” to true
command and supervision of military commanders awéitary personnel (“..it is the
Trial Chamber's view that, in order for the prifeif superior responsibility to be
applicable, it is necessary that the superior heffective control over the persons
committing the underlying violations of internatarhumanitarian law, in the sense
of having the material ability to prevent and pliniise commission of these offences.
With the caveat that such authority can have aad®fas well as a de jure character,

0 Delali¢ 1, § 370-376.
®1 For the Hirota case cf. van SLIEDREGT 2003, 120;11315.
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the Trial Chamber accordingly shares the view esqaé by the International Law
Commission that the doctrine of superior respohibextends to civilian superiors
only to the extent that they exercise a degreenfrol over their subordinates which
is similar to that of military commanders”, 837®).a person has formal and true
authority to command, it is possible that the scopeeal authority may be greater
than formaf? In the Aleksovski case, the defendant was sentefice criminal
offences committed by prison guards under his comtinaut he was acquitted of
those committed by members of the reserve unitghef HVYO who were not
subordinate to him and therefore he did not hawereal supervision of thel) but
commentators criticized this stance, believing that commanders of concentration
camps must take care of the safety of the prisomedsdo all they can within their
authority to be informed of any form of abuse afpners in order to prevent®f.
Issuing orders or exercising authority usually gt to military commanders is a
strong indication that a person is in fact a comieanBut these are not the only
relevant indicator§> When establishing command responsibility, it isessary to
establish what is known as “effective control”. $motion in the sense of the actual
possibilities of preventing or punishing criminaéhaviour, regardless how that
control is exercised — is the threshold which muestreached in order to show the
existence of the relationship of subordination anperiority for the needs of Article
7(3) of the Statute®® The requirement of establishing effective contwals also set
by the Trial Chamber in the Blagktase:

»In order for the principle of superior responsilyilto be applicable, it is necessary that the
superior have effective control over the personsroiting the underlying violations of
international humanitarian law, in the sense ofitguthe material ability to prevent and
punish the commission of these offences. Accorglingl commander may incur criminal
responsibility for crimes committed by persons wheoe not formally his (direct)
subordinates, insofar as he exercises effectivéraoover them. Thereforethe "actual
ability" of a commander is a relevant criteriong tbommander need not have any legal
authority to prevent or punish acts of his subatia. What counts is his material ability,
which instead of issuing orders or taking discigtin action may entail, for instance,
submitting reports to the competent authoritiesriter for proper measures to be takén”

The indicators of effective control are more a eratif evidence than substantive law
and those indicators are limited to evidence offéot that the defendant had power
to prevent, punish or take steps to institute prdoceys against the perpetrator when
appropriaté® The temporary character of some military unitsdsin itself sufficient

to exclude the relationship of subordination betwegembers of the unit and its

commander. To be able to hold a commander resderfsibthe acts of people under

him on an ad hoc or temporary basis, it must bavehthat they, at the time they

62 Akayesu |, § 76.

83 Aleksovski I, § 106-111, 119.
64 yan SLIEDEREGT 2003, 148.
% Kunarac et al. |, § 397.
%Delali¢ et al. 11, §256.

®7 Blaski I, §300-302.

8 Blaskic 11, §609.
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committed the crimes of which he is charged in itftdictment, those people were
“under the effective control of that specific pars6® The commander or superior is
the person who has authority and ability, whetheeiiwste or de facto to prevent the
crimes of subordinates or to punish the perpesabércrimes after the crimes are
committed. The Appeal Chamber, in the Délakse pointed out as follows:

“The power or authority to prevent or to punish slo@t solely arise from de jure authority
conferred through official appointment. In many mporary conflicts, there may be only
de facto, self-proclaimed governments and therederéacto armies and paramilitary groups
subordinate thereto. Command structure, organisedilyy may well be in disorder and

primitive. To enforce the law in these circumstanceequires a determination of

accountability not only of individual offenders bot their commanders or other superiors
who were, based on evidence, in control of thenhauit, however, a formal commission or
appointment. A tribunal could find itself powerlegsenforce humanitarian law against de
facto superiors if it only accepted as proof of cwamd authority a formal letter of authority,

despite the fact that the superiors acted at tlewamst time with all the powers that would

attach to an officially appointed superior or commaher. Whereas formal appointment is an
important aspect of the exercise of command autham superior authority, the actual

exercise of authority in the absence of a formgloagtment is sufficient for the purpose of
incurring criminal responsibility. Accordingly, tHactor critical to the exercise of command
responsibility is the actual possession, or norsession, of powers of control over the
actions of the subordinate®."

The criterion of effective control of a superiorsasies that for the same criminal
offence committed by a subordinate, several pemgle be held accountabi&In the
case of Krnojelac, the Trial Chamber took the satiat two or more superior
officers could be seen to be responsible for threesarime committed by the same
individual, if it is proven that the main perpetmagt the time in question was under
the command of both superior officéfsErom the requirement for the existence of
effective control it arises that even civilians mlg responsible on the basis of
Article 7(3) of the Statute of the ICTY:

»A civilian must be characterised as a superiospant to Article 7(3) if he has the ability de
jure or de facto to issue orders to prevent amo#eand to sanction the perpetrators thereof.
A civilian’s sanctioning power must however be ipteted broadly. ...It cannot be expected
that a civilian authority will have disciplinary per over his subordinate equivalent to that
of the military authorities in an analogous commaodition... The Trial Chamber therefore
considers that the superior’s ability de jure orfaleto to impose sanctions is not essential.
The possibility of transmitting reports to the agmiate authorities suffices once the civilian
authority, through its position in the hierarchy,axpected to report whenever crimes are
committed, and that, in the light of this positidine likelihood that those reports will trigger
an investigation or initiate disciplinary or evaimuinal measures is extant”

8 Kunarac et al. I, §3909.

O Delali¢ et al. Il, §192-194, Aleksovski |, §76.
"1 Blaski I, §303.

2 Krnojelac 1, §93.

3 Cf. Aleksovski I, §78.
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The element of “effective supervision” and “effegticontrol” is key:

a) for the responsibility of the superior de jarel de facto, for on the one hand in a
double chain of command the responsibility falls e one who in fact gives
command (in the first instance judgment in the Krsiase, although the defence
claimed that after the fall of Srebrenica the Smrbarmy took commands from
General Mladi — who ordered mass execution — and not only Geres#i¢, it was
determined that Mladis issuance of direct orders did not de facto sadpghe chain
of command, of which General Krstivas head?), and on the other hand, a military
commander is not only responsible for the actiohfis subordinates within the
formal military hierarchy, but also for the actioasall persons over whom he has
actual authority, such as people from other myfitamits or civilians in the occupied
area$®, of course under the condition that the burderpmiving the fact of that
authority is not reduced. Here it is not importtrdt the authority of command also
includes the possibility of imposing sanctions abadinates.

b) to determine the scope of command responsilafityon-military persons which is
determined by hierarchical and not psychologickltiens: according to the opinion
of commentators, the ICTY, in the second instaneeisibn in the Delati case,
correctly overruled the previous opinion of the RE&xpressed on 21 May 1999 in
the Kayishema & Ruzindana case, that actual superviof subordinates is founded
on the psychological “power of influence”, statitigat supervision in command
responsibility does not consist of substantialuefice over subordinates, but in the
hierarchical relationship characterised by autlicaitd submission to that authority
(an element of that relationship is also financisgbordinates), whilst other
relationships of the participants in a criminalesf€e relevant in criminal law may be
founded on the psychological influence, such asrfstance aiding and abettiflf
true supervision were only founded on psychologicfluence then it would be
possible, as shown in the case of Musema beforéxRR, to convict an employer
for neglecting to prevent a criminal offence by Bmployee, because otherwise the
possibility of giving him the sack or denying hirs lwages is a sufficiently strong
psychological measure. This naturally is an unaeat#e extension of the zone of
criminality. Its boundaries are the circumstanckat tthe superior took on the
supervision of a “source of danger” and that thveeee expectations in the public eye
that the measures involved in that supervision @adtually be used to prevent
criminal offences’ Proving “effective” supervision of subordinatesshia practice
been resolved by the ICTY by establishing variowidations: who appeared before
the immediate perpetrators as the command H&avenom did the camp prisoners

" Krsti¢ 1, § 625.

™ Blaski |, § 445, 451, 464; DERERINOVIC 2001, 35.

"® Delalié I, § 258-265; van SLIEDEREGT 2003, 151.

" WEIGEND 2004, 1013.

"8 Prosecutor v. Nikofi, the decision on review of the indictment of 20tdber1995, § 24. The top
ranking officers have no direct authority to issimmands, and so they cannot be ascribed with
responsibility for violations of military disciplen by subordinates, and cannot be considered to be
those who have effective control; Detalli, § 266, 300.
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point out as the commander and describe his betatiefore the guard$ who
according to workers in international humanitar@manizations behaved like a
commander and made decisi§fg\n important indication previously was also the
fact of the financing of subordinates, which malde tonclusion possible that the
“payer” had “overall control” over them. The secandtance judgment in the T&di
case, in resolving the question whether there wamtarnational conflict in Bosnia
and Herzegovina because the military operatiorthe@Bosnian Serb forces could be
ascribed to the military leadership of the SRYhasliody which regulated the actions
of the otherwise functionally differentiated Serbiailitary systems, stated that not
only were the high ranking officers of the form&fAJretained in command positions
in the army of the Republika Srpska after the rangrof the JNA as the Yugoslav
Army on 19 May 1992, although they did not havertiegeigin or residence in the
Republika Srpska, but also the government of thefSRugoslavia continued paying
them when they were serving in the RS army, regasdbf the fact of whether they
were Bosnian Serbs or ndtHowever after the judgment by the Internationatio
of Justice of 26 February 2007 in the dispute betwBosnia and Herzegovina and
Serbia and Montenegro for the violation of the Gamtion on prevention and
punishment of genocide, this criterion was brougtib question as too broad:
removing the “overall control” test mentiorfédthe International Court of Justice, in
resolving the question whether the genocide in i8reba could be ascribed to the
accused Serbia and Montenegro on the basis of éhavibur of its state bodies,
stated that the prosecutor in the dispute “didsiaw that the army of the defendant
or its political leaders, took part in preparinggrming or executing the massacre,”
because from the otherwise undisputed fact thaiv&s shown by many pieces of
evidence that the official army of the (then) SRXK part before the event in
Srebrenica in the military operations in Bosnia &tetzegovina, together with the
army of the Bosnian Serbs, it cannot be proved thate was any kind of
participation of this nature in the massacre coneuiin Srebrenica.” Regardless of
the fact that this judgement does not directlyciftee ICTY legally as a court with
different jurisdiction than the International Cowift Justice, it may still be said that
by it the International Court of Justice in factises the standard of proof in
establishing (criminal) responsibility for collea#i criminal offences, requiring both
for the actual action of the criminal offence arsgoafor the responsibility of the

" Delali¢ 1, § 763.

8 prosecutor v. Mrkgj Radi & Sljivancanin, decision on control of the indictment of 8. 11996, §
16.

®' Tadk 1, § 145, 150.

8 The International Court of Justice in its judgmeBt 403, 404-406) states that it “carefully
considered the arguments of the second instanaabsreof the ICTY (in Tadi but could not accept
them because the ICTY in the Tadaiase could not decide on questions of the respitihsiof the
state so going into them, it resolved somethingctvhivas not “vital for the execution of their
jurisdiction”. It could have it is true made usethé test of overall control to assess the subatdin
nature of individuals to some superior authorityhii the framework of the standards of internationa
criminal law, but it could not state that that tatsto be used for assessment of the relationskipeleea
the state formations on the basis of the standafdsternational law, since the use of the overall
control test would extend the responsibility of #tate beyond the scope of the basic principles of
international law, which postulate that a state maly be responsible for its own behaviour.
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perpetrator “complete evidence”, similar to the way the history of continental
criminal proceedings over many centuries, it demedndo-called legal evidence
theory>. The reasons for this will be the subject of fatstudies; but already here
we can propose the hypothesis that this, as a ksgplel, may be linked with the
construction of the proceedings before the Intéonat Court of Justice as party
disputes over the application of standards of m#gonal law, in which the
established legally relevant facts are foundedhenopposition of two contradictory
hypotheses. This kind of construction is clearlyt satisfactory in cases such as
genocide, in which the judges’ need for knowledgeald only be met by shedding
intensive light on the conditions for the applioatiof the highly postulated policies
of the international community (in the Conventian the prevention and punishment
of genocide), implemented in the form of officiavestigations by qualified state
bodie§*, enhancing the accuracy of the evidence contadméue written documents,
in any case the only evidence and vital for thétrigutcome of the long lasting and
erratic proceedings before the International Cofidustic&®, which the International
Court of Justice could not obtain “in the full tet certain documents® from the
defendant Serbia and Montenegro and the ICTY.

8 Cf. BAYER 1995, 66, 95 etc., 114, 135.

8 The quotation of the summary of the judgment of Rruary 2007 gives §§ 202-230 of the
judgment which states that the International Cadfirjustice in its earlier decision regarding armed
activities in the area of Congo (in the case D.RCongo v. Uganda) the evidence "..merits special
attention" which comes from questioning people where directly involved in the event and who
were afterwards subject to cross-examination byjikdges who were "..skilled in examination and
experienced in assessing large amounts of infoomati

% In relation to the construction of proceedings the party and investigative type with
epistemological judicial adjudication cf. DAMASKAOR3, 122 etc., 127 etc.

% |bid., p. 9 (Questions of proof, §§ 202-230).
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2.1.2. The Cognitive Component of Command Respongiby

The cognitive componenguilt in command responsibility. We mentioned tkizd
provisions of Article 86, paragraph 2 of the Addlital Protocol to the Geneva
Conventions of 1977 already prescribed that foroserviolations of the Geneva
Conventions, alongside the subordinate who comditte offence, his commander
was also responsible if he failed to take all theasures he could to prevent or
punish, even though he “has known or should hawawvkih what happened. This
requirement is the central issue of command resbpitihsfor crimes of subordinates,
because the commanders’ responsibility will be ower depending on the
interpretation of this question, as derived from &ctual knowledge of the actions of
his subordinates (intent) or broader, without tkabwledge — depending on the
severity of the neglect of his duty to know abdubse crimes — as one form of
negligence or even objective responsibility. In tdase law of the ICTY, after the
judgement by the ICTR in the Akayesu case, whichtest that command
responsibility is founded on the principle of indival criminal responsibility and
founded on intent as a form of guilt, or negligemdgch was so “serious that it was
close to assent for the crime” (in our understagdirbecomes indirect intent /dolus
eventualisf}’ and the provisions of Article 7(3) of the Statafethe ICTY, which
prescribe the responsibility of the superior “if kreew or had reason to know that the
subordinate was about to commit such acts or haé do and the superior failed to
take the necessary and reasonable measures tonpweh acts or punish the
perpetrators thereof”, are interpreted such that mecessary knowledge of the
superior, who may not deliberately remain blindthe crimes of his subordinates,
must be proven by direct or indirect evidence. Tisitaken to be information which
the superior officer obtained from subordinatesnbernational peace monitors, on
the number of criminal offences, their type andesiy, the time and place they were
committed, the number and type of military unitee frequency and modus operandi
of criminal behaviour, operative officers and locadmmanders and othé¥s.
However, the ICTY did not give an answer to thestio@ of how far the duty of the
superior officer extends to supervise his subotdmaand how specific the
information has to be to establish his respongybilalthough it did establish that
international customary law tempore criminis in tbemer Yugoslavia, only allowed
the conviction of commanders if they had availatdpecific information of the
actions of their subordinates”. This kind of infation does not have to relate
directly to the crime but it must be such thathbws the commander the need “for
additional investigation, in order to establish e his subordinates had committed
a criminal offence or were preparing to commit 8ffeThis stance was confirmed by
the Appeals Chamber in the same case, on the g principle that command
responsibility must not represent the objectivpoesibility of a commander, but he
must answer according to the principle of guiltiethmust be established at least on
the level of conscious negligence, that is, wherhe information available on the
behaviour of his subordinates which could have tedr him of their criminal

87 Akayesu |, § 489
8 Delali¢ 1, § 386
8 |bid. § 393
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offences® Therefore the second instance judgment statedtdree that command
responsibility is not objective since it rests be principle of guilt, but as a possible
form of guilt it appears not only as intent butcaigegligence if the commander “had
reason to know” of the behaviour of his subordisatéhat is, when he had
information available by which he should have knaatnout their criminal offences.
Therefore it may be concluded that today with comaneesponsibility the standard
accepted by the ICTY establishes the commandeilsfguall criminal offences by
subordinates about which the commander knew anthése about which he did not
know due to neglect of this due care and atterdir his subordinates. Thereby the
form of guilt established from the judgement by tBdR in the Akayesu case, is
reduced to negligence. This is completely undedsthie for pragmatic reasons, since
proving the awareness of a superior of a suborgicaimmitting or preparing to
commit a criminal offence is “very difficul® This is instructively pointed out by
commentators, thereby accusing the internationaltsoof the inability to define
precisely, in the case of command responsibilitg, $tandard forms of guilt and the
burden of their proof:

“Much of the controversy over Yamashita and mod#ap-command responsibility cases has
stemmed from issues of evidence and proof. Becandegect or passive command
responsibility cases are based mostly on circurtiataavidence, they involve difficult
inferential judgements about what a commander shbal’e known and should have done
differently. These circumstantial judgements, likany other factual conclusions in such
trials, are highly contestable for those inclingdpwlitical sympathy to view the evidence
more charitably to the defendant. The failure ahsocourts and tribunals, beginning with
Yamashita, to precisely articulate what legal stadsl they are applying in terms of mens rea
and proof of effective control has generated arakqunot greater, measure of controversy,
inviting accusations that convictions are basedamething akin to strict liability®

A similar criticism is expressed by Weigéidwho points out the difference
between the scope of the duty of the superior todmpletely informed at all times
about all the activities of his subordinates wheeemust himself take care to obtain
information about any possible crimes that they plianning, established in the
judgments of the ICTR, and the scope of duty olipesior to take the necessary
measures only when he had information and shoublk heoncluded that his

subordinates were planning crimes, establishedénjadgments of the ICTY. He

concludes that the legal construction of commargpaesibility in international

criminal law is close to the domestic law of thassditions who do not insist on a
clearly defined differentiation between memberaaroup based on their guilt, but
prescribes broad possibilities for their punishmentch as common law (in the so-
called “felony murder” rule, which punishes evergrgcipant for murder for the

death of a person, regardless whether the deaturredc accidentally or due to
someone’s excess) or French law (in the figureaesgbilité pour fait d'autrui) and
thereby actually favours the efforts to convictdrefinternational criminal courts for

% Delali¢ 11, § 241

1 NOVOSELEC 2004, 497

%2 DANNER-MARTINEZ 2005,125
% WEIGEND 2004, 1022-25
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the most serious mass crimes, expressed such.thtose who are culpable of the
commission of a crime ... cannot escape respongibitirough legalistic
formalities.®*

% Kayishema&Ruzindana |, §222

33



2.1.3. The Operative Component of Command Respongliby

The Operative Component: the failure of a supdodiake necessary and reasonable
measures in order to prevent a crime or punishp#rpetrator. In the first instance
judgement in the Deldicase, the ICTY stated that all who have a supg@agition

in a hierarchy, due to the nature of their positeme bound to undertake all necessary
and reasonable measures to prevent crimes by ghbordinates, or if the crimes
have already been committed, to punish tii2Meglect of that duty — as required by
international law — establishes the responsibditghe superior. It does not depend,
as it says, on the formal position of the supenahe chain of command, but on his
essential ability to prevent and punish by necessad reasonable measures the
behaviour of his subordinates: it cannot be exmgeftem a superior that he take
“impossible” measures, and which measures are Ssacg and reasonable” depends
on the circumstances of the case and cannot bende&l in advanc& However,
since the superior needs to take not any actiohinvttis scope of responsibility, but
what is necessary with the aim of preventing theey it is clear that he must be led
by the criteria of effectivenes§.However, since the superior does not necessarily
have independent authority for punishing his suinatés, it is sufficient for him to
neglect to report or send the appropriate noticeuathe criminal offences by the
subordinates which may result in their punishni&fftis is disputable, both in terms
of the legal basis for this responsibility in intational law, as well as regarding its
legal consequences. In terms of the legal basisynwntators point out that the
judgments of the international military tribunalea World War Il did not take
neglect to punish subordinates as the only basighi® responsibility of superior
officers”® and that it arises for the first time in the pmiens of Article 86(2)
(together with the obligation to institute criminat disciplinary proceedings in
Article 87(3) of the Additional Protocol to the Gara Conventions of 1977 which
was later adopted by the Statutes of the ICTY &edl€TR and some judgments of
the ICTY*® were declared it to be international customary)#Regarding the
legal consequences, several questions arise. Qimthband, if the foundation of the
responsibility of the superior lies in covering wp criminal offence of his
subordinates, then it may be deemed that it onist®in cases when the subordinate
was only preparing to commit a criminal offencevdnen he began it (since that
punishment would prevent him from the attempt anptetion of the act) but not in
the case when the criminal offence was actuallisiied, so punishment could no
longer prevent it; however, through this kind otialiging of cases when the superior
did not prevent the commission of the criminal nffe and cases when punishment
could no longer achieve this, the provisions ofidet7(3) of the Statute of the ICTY
and its application show that the ICTY completelynaates the causal effect of

% Delali¢ I, § 346

% |bid. § 394-395

9" WEIGEND 2004, 1014

% Aleksovski |, § 78

% DAMASKA 2001, 489-493
100 Hadzihasanovill, § 18
OL\WEIGEND 2004, 1020
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what was not done as a component of command reibiiips"> On the other hand,
the responsibility of a superior is establishedewery failure to report criminal
offences of subordinates, and also those which t@ymitted under another
superior persafi® which is in clear contradiction to the requiremémat for the
responsibility of the superior it is necessary fion to have “effective control” over
the subordinates who are preparing or committingrainal offence*®* However, the
contemporary case law of the ICTY passes over thatbe objections, as well as over
the argument of the defence in the appeal agdwesintlictment in the Blaskicase,
that the failure to punish subordinates does resent an independent basis for the
criminal responsibility of a superior in internated customary law. This objection
was already rejected earlier by the decision offitts¢ instance Chamber of 4 April
1997, founded, amongst other things, on the stématethe ICTY itself and not the
UN Security Council, which is not a legislative lyois authorized to establish what
constitutes standards of international law and rdetee their own jurisdiction®
When a superior fails to take the necessary ansbredole measures to prevent a
criminal offence by subordinates or to punish anerthey have committed (Art. 7(3)
of the Statute of the ICTY) by this attitude, thesay show subordinates or offer
moral support for further criminal offences theylwommit. Therefore they may be
found responsible — in ideal circumstances — fdingi and abetting those criminal
offences according to the provisions of Article )7¢f the Statute of the ICTY:%
Here it is necessary to point out that it is pdssib extend the responsibility of the
superior as the aider or abetter of the criminderafes which the subordinates
committed before he took command of them, if it barproven that they knew of his
intention to cover up their criminal offences irtuUte and this contributed to their
decision to commit thert?” We may therefore conclude that these componerttseof
notion of command responsibility show the structafehat legal figure, which is
founded: a) on the failure to act in line with disty a commander or superior person
as a form of commission of a criminal offence alui@ to act; b) on the existence of
the duty within the framework of the hierarchy, athimeans the position of authority
of the superior person over third persons, oversghmehaviour, which is dangerous,
the superior person must exercise control and ogudj aimed at omission of
necessary control (and not the behaviour of theslibates). Forms of this guilt, we
have seen, are the intent or negligence of thersupén that in comparison with
“classical” criminal offences of commission, therakents of his awareness must not
only cover the situation in which his subordinatesnmit an international criminal
offence and his own possibility to control themt hiso his assent to the crime of
which he knew or had reason to know, that is, wherhad information available
from which he should have known about it (negliggnc

192 pelalic I, § 398

193 prosecutor v. HadZihasanéyiecision by the first instance chamber on thectimn to the
jurisdiction of the court of 12. XI. 2002, § 201

104yan SLIEDEREGT 2003, 168; JONES-POWLES 2003, 82.WEIGEND 2004, 1020
195 JONES-POWLES 2003, 6.2.140

106 Blaski |, § 337; Kordé andCerkez I, § 371

197yan SLIEDEREGT 2003, 173
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2.2. Criticism of the Institution of Command Resposibility

The most serious violations of international lawgls as war crimes, crimes against
humanity, and genocide, are characterised by ttetliat their perpetrators regularly
act with intent (in some crimes this intent is matarly expressed, as in for example
genocide) and what marks the essence of thosenaliroifences in most cases is
realized by active participation (perpetration).e$é are intentionally committed
crimes. On the other hand, the institution of comdchaesponsibility, in the strict
sense, which imputes the most serious internaticnates to persons who had
“effective control” over subordinates, is a combioa of crimes of omission and a
minimal level of guilt, found on the borders of tiggnce and objective
responsibility. This, for international criminaiwavery unusual combination, brings
into question the purpose of punishment, whosetédthc of justice” suggests a
“deserved” punishment, that is, sanctions whichmaaappropriate reaction to guilt
of unlawful behaviour, that is, the manifestatioh pgrsonal departure from the
demands of the legal order. The construction giaorsibility for negligence, when it
is a matter of the most serious violations of iné&ional humanitarian law in
international criminal law, is to say the least divergence with most national
criminal law systems. In the majority of criminabjislation negligence is considered
a less severe form of guilt. So for negligence arildlorms of punishment are
prescribed. Moreover, the fact that punishing mggice is an exception is also
confirmed by the fact that according to most natlomriminal legislations
responsibility for intent is the rule, and for ngghce only when this is prescribed by
a separate act. The form of guilt is also the bé#sisthe division of criminal
behaviour in comparable legal systems. So it isjristance, with the division into
serious (Verbrechen) and minor (Vergehen) crimibeddaviour in German law. More
serious criminal behaviour is exclusively intenabmcts (vorsatzliche Handlungen)
punishable by life imprisonment or imprisonmentdenthan three years. National
criminal law systems have a similar relationshipvdads acts of omission. So in
French criminal law, the failure to carry out a ydur neglect of due care and
attention, imposed by the law or some other reguiat in situations when the
perpetrator neglected this due care, bearing idminere it is applied and the nature
of his role or function, may be the foundation &iminal responsibility for minor
forms of criminal behaviour — misdemeanours (deliBesponsibility for criminal
offences as the most serious form of punishabl@webr in French law only exists
if the perpetrator acted with intent, and as a, lojecommission. The combination of
neglect and omission, although these institutioasnot be criticized if they are
considered separately, is problematic becauseegcpbes responsibility without a
strong element of guilt or an element of indepehdboice, which is usually seen in
active behaviour. There follows below a presentatibseveral critical points of the
institute of command responsibility which is thesuk of the combination of
negligence and omission. These are critical pdortthe question of the applicability
of the standard of command responsibility to nofitany leaders and establishing
the element of causation in command responsibility.
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2.2.1. The Application of the Standard of Command Bsponsibility to Non-
Military Commanders

As has already been said, according to the praofitke ICTY so far to pronounce
guilty on the basis of Article 7(1) of the Statutethe ICTY, for the Prosecution it
was sufficient to prove that the commander hadad#ofcontrol over the actions of
his subordinates. This opened the question of venetther persons, for whom it was
proven that they had that kind of control over peepetrators of the crimes, not just
military commanders, could be found responsiblehie sense of the concept of
command responsibility. The Chambers of the ICTYtloat question, as was talked
about earlier, answered positively, as shown bgralysis of the applied law and the
ratio legis of its origins. Analyzing Article 7(®f the Statute of the ICTY, it may be
concluded that it does not only relate to militaxynmanders, but it may also be
applied to civilians. This is particularly the cageArticle 7(3) is interpreted in
connection with Article 7(2) (which relates to ttesponsibility of high ranking state
officials regardless of their official position)hiE stance was also expressed by the
American UN representative on acceptance of Rasal@27 and in the indictment
of Milan Marti¢, where, amongst other things, it is stated: “Th#&bunal has
jurisdiction over persons who, in view of their gms in political or military
authority were able to command the perpetratorgrohes which are within the
jurisdiction of this court ratione materiae as wa#l over persons who knowingly
(consciously) did not prevent or punish the pegiets of these crimes”. According
to Article 28 of the Rome Statute, command respmlitsi extends to military
commanders or persons who actually act as milicamymanders and to all other
superiors (paragraph 2), that is people who aremilitary commanders or who do
not actually act as military commanders. The resjility of the latter is formulated
more narrowly than the responsibility of militargramanders (paragraph 1). In the
explanatory notes to the Draft Code of Crimes aggddeace and Security of Mankind
of the Commission for International Law it statdwatt the word “superior” is
sufficiently broad to include and cover not onlylitary commanders but also
representatives of civilian authority, who are igimilar command position and who
exercise and have a similar level of control towattteir subordinates. The case law
of the ICTY and the ICTR has so far expressedfifsasitively regarding command
responsibility of civilians. In the statement oasens of the judgement in the Delali
case and the Aleksovski case, the Chambers referibe judgements of the military
tribunals for the Far East rendered after World WaAfter World War 1l many
representatives of civilian authority were conwutten the basis of command
responsibility. One of them was the Japanesedomiinister Koki Hirota, who was
found responsible on the basis the concept of cdliddon of duty. That is to say,
soon after the entry of the Japanese military fora& Nanking, he received reports
on all the events and crimes committed by the Jeggmrmy against the civilians
there. The court judged that Hirota, despite tlo¢ flaat according to the reports he
knew what was happening, simply abandoned his dwgglecting to insist in the
government that all necessary and rapid actiomkentto prevent the situation on the
ground. Hirota it is true, counted on the promiskethe War Ministry that the crimes
would end, but he personally did not do anythinthimi his scope to bring an end to
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the crimes. In relationship to the consequencesadied out of negligence. The
foreign minister Mamoru Shigemitsu was also fouesponsible later on the basis of
command responsibility, since, as a governmentst@nine was obliged to carry out
an investigation into the situation in prisons #mel treatment of prisoners of war, but
did not do so. In the case of the Flick et al., ¢bart found the accused Weiss and
Flick, leading German industrialists of that timguilty for their voluntary
involvement in running a program of slave labourGerman factories in their
ownership during World War Il. In a similar way tlitigh Military Court in the
French occupied zone in Germany in the Roechlirsg established that the director
and owner of the factory was responsible not oahjifthuman treatment of prisoners
of war and deported persons, whose labour was ingaduction, but also because
he allowed this treatment, which he knew about, eeh supported it, and because
he did nothing to stop the abu$&.The opinion of the court in the High Command
case was confirmed in the judgement by the Amermditary court in the Hostage
case — although those people could be respongbléhéir own behaviour, which
represented a criminal offence, they could notdsponsible as commanders on the
basis of command responsibility. This is becaussy tWwere part of the chain of
command responsibility and they were not authoritednake decisions, but to
execute them by issuing so-called implementing rstd&ll a subordinate commander
can do in these circumstances is get in touch lwglcommander and warn him, and
the command responsibility is his. The Tokyo triautook a different stance in the
Muto case. General Akira Muto was the chief offstdfGeneral Matsui at the time
when the crimes were taking place in Nanking, dsb ahief of staff of General
Yamashita during the crimes committed by the Jag@mm@emy in the Philippines. He
was convicted on the basis of command responsiliétause he was “in a position
of influence in politics”, that is, over his sup®Es, which he did not make use of. The
court rejected his defence that he did not know ¢hienes were being committed on
the ground. What is problematic in this case isgieeral statement by the court that
the accused was “in a position of influence in fedi’. Here, that is to say, it is not
sufficiently clearly defined how the accused couwddlize this and even if it was
mentioned (e.g. by a complaint to the command@ortang to superiors and finally
requesting release), it is not clear that he waelateby be in a position to “prevent
the crimes and punish their perpetratdf§ln seeking an answer to the question not
only of whether the provisions of Article 7(3) ohet ICTY Statute relate to
civilians™® but also, if the answer is positive, is there amgse or justification for
something like that, in view not only of internatad humanitarian law but also
international rules of war, it is necessary to Hewdat the ratio legis was for
introducing command responsibility into internaabrriminal law. This hybrid form

1% 1n the Roechling case the court found that theemigdint's duty was “as director (the accused
Hermann Roechling was the director of the compdrnh® same name in which people were abused
as forced labour) to inform himself of how foreigiorkers and prisoners of war were being treated,
whereby the employment of the latter in munitioastéries was forbidden by the rules of war, which
he could not have been unaware of; he cannot disthimself from responsibility by a statement that
Poeg was not interested in that matter” DERENOVIC 2000.
Ibid.
10 cf, VETTER 2000.
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of derived criminal responsibility, which is a comdtion of negligence and
omission, arose as an expression of the needue &svarning by punishing military
commanders to those formal structures those myilitc@mmanders represent. They
also, by the same token, represent a side in tmdlictoat which the symbolic
warning was aimed in the end. It should not bgdtien that international criminal
law since World War 1l has still remained focuseda formal sense on physical
persons as the only subject of criminal resporigibiHowever, to punish only the
direct physical perpetrators (when it is even bpassible to establish who they are)
does not seem to be an appropriate reaction tontes violations of humanitarian
law in the conditions of an armed conflict. Forstimeason command responsibility
stricto sensu was introduced to international amahilaw. It remained the only
instrument by which a warning could be sent torenstructures, communities and
states, through people who, in view of their forpasitioning in the hierarchy of the
command structure, gave legitimacy to those strastin relation to third parties. It
would perhaps be too bold to claim that commangdaesibility remains as a relict of
collective responsibility in international criminiaw, but there is absolutely no doubt
that precisely through that institution an attengtbeing made to reconcile two
extremes — individual criminal responsibility ancass crimes. Precisely for this
reason punishment for command responsibility hapecial symbolic dimension,
which, to a significant extent goes beyond the gipie that the punishment must be
proportional to the perpetrator's guilt. In a wviotoriented system of justice, the
punishment, alongside its real effect, must alseeha visible effect. This is only
possible by punishing people who were in a formeise part of the command
structure, by which a warning is sent to the stegt of that unit. This is the basis of
the imputation of actions of other persons (actus) to the commander in command
responsibility. The institute of command respongibiis the consequence of the
command position which military commanders havéiwithe structure of the armed
forces, their awareness of their own guaranteediposboth in the regulations and
practice on which that position is founded. Letilusstrate this by one example. In
the practice of the ICTY, the stance was adopted ¢tme of the measures of not
preventing the commission of crimes by subordinatesconsidered to be the
omission of the military commander to teach thene tlelevant content of
international humanitarian law and their duty tespect those standards. It is
questionable how far, in the conditions of completsisintegrated formal military
structures, which without a doubt existed during War in Bosnia and Hergezovina,
it is possible to demand knowledge of that confemih an ad hoc commander. In
August 1992 the presidency of Bosnia and Herzegowssued an order on “the
Application of the Regulations of International Bsilof War in the Armed Forces of
Bosnia and Herzegovina” which came into force o8eptember of the same year.
This order related to the commanders of units dhthembers of the armed forces
who were individually responsible for its applicati Military commanders are
obliged to take all measures prescribed in thoggllagions against persons who
violate them. Also, the regulations prescribe tathtmembers of armed forces be
subject to training to be acquainted with thosesult is clear that those rules are
completely intended only for those who hold variduactions within the formal
structure of the armed forces. Apart from thoseeRulhere were regulations already
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inherited from the former SFRY, relating to theiaas of the armed forces. So in the
indictment against Mrkgj it is emphasized that he, as an officer in a camn
position in the JNA, was obliged to observe all thgulations of the JNA, such as
the Strategy of Armed Conflict (1983), the Act oerr@ral Civil Defence (1982), the
Act on Service in the Armed Forces (1985), the Ruté Service (1985), and
Regulations on the application of the rules of nmé¢ional war law in the armed
forces of the SFRY (1988). These regulations ragdléhe role and tasks of officers
of the JNA, their position in the chain of commaadd they bound officers and their
subordinates to keep the rules of war. It is simplyealistic to expect from people
who, very often, by force of circumstances hadt@ton certain command functions,
although they had had nothing to do with militatyaegy, tactics and techniques
previously, to know the contents of all these ragjahs and the related sources
which regulate the behaviour of members of armedef® in conditions of armed
conflict. The attribution of the responsibility afcommander is founded on the duties
that commander has in view of his position in thétany hierarchy. Therefore acts
committed by subordinate soldiers in the field inestain sense may generalize the
legal responsibility of the organization as a whdWoreover, it is appropriate to
require officers, who hold important functions witlthe military structure, to ensure
respect for international rules of war from theitairly enterprise to which they too
belong. Military commanders have gone through sipm@ited and demanding
training for action in the conditions of armed damf They have been educated in the
content and application of the rules of internagidmumanitarian law. Moreover, they
have available the structure of military discipliive the implementation of that
system. Military commanders conduct training ofithenits from the beginning of
their military service. Precisely this continuousronand link allows for permanent
and cumulative control by military commanders o Subordinate members of the
armed forces. Military commanders are considereletdhe last line of defence of
international humanitarian law and for that reagwir responsibility is defined more
broadly even in relation to the direct, that ise fshysical perpetratofs® All these
reasons do not support the complete applicationthef doctrine of command
responsibility in conditions where there is no clehain of responsibility and
authority between the military commanders and teabordinates. The lack of this
chain also has a negative effect on the degreerdfa which is significantly smaller
outside the military structure. All these reasonsravtaken into consideration by
representatives of the states at the diplomaticfecence in Rome, when they
established one, stricter standard of command nsdpibty for military commanders
than for other actual commanders, who could alsaitdians. In this sense, the
ICTY must take account of the fact that, especialhen it is a matter of civilians
charged pursuant to Article 7(3) of the Statute, Bmosecutor must prove additional
circumstances related to guilt and causation.

111 SHANY-MICHAELI 2001-2002.
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2.2.2. Command Responsibility and the Causation i@rimes by Omission

The foundation of command responsibility on theibas$ failure of the duty to act
pursuant to Article 7(3) of the Statute ICTY is thesult of the acceptance of the
concept of dereliction of duty}? In the statement of reasons of the judgementen th
Delali¢ case, the Trial Chamber stated that “it must basg of measures or activities
which for the responsible person are within theleiof his material capacity”. This
means that it is not justified to require the ingbke of responsible superior persons,
but to take those measures and activities whickthencircumstances of the case, the
responsible person could and should have takerioiSexample fifteen minutes of
class instruction of a theoretical nature on thesland customs of war is nowhere
near sufficient for subordinates to know what isnp#ted, and what is not, and what
is expected of them in the situations waiting foerh in the field. That is why it is
necessary in military training to conduct simulatipe.g. the rules of evacuation of
civilians, the correct reaction to sniper fire, remt forms of interrogation and
treatment in general of enemy military prisoners. &o military commander can
have complete control over all events in the fidddt his omission to take all the
necessary preventive measures in order to prevelations of the law and customs
of war and violations of other sources of interowadl law, in view of the
circumstances of the case, constitute the valiglmdhis command responsibility for
dereliction of duty. The concept of “dereliction dtity” should be interpreted in
relation to violations of international criminalWacommitted by subordinate persons,
and not separate from those violations. In otherdaothere must be causation
between the omission of the superior to take tleessary and reasonable measures
to prevent the commission of criminal offences hg Bubordinates and later
violations which his subordinates actually comndittén the Delakk case the Trial
Chamber stated that the element (principle) of aws is not applied in establishing
command responsibility:

“Notwithstanding the central place assumed by theciple of causation in criminal law,
causation has not traditionally been postulated esndicio sine qua non for the imposition
of criminal liability on superiors for their failarto prevent or punish offences committed by
their subordinates. Accordingly, the Trial Chambas found no support for the existence of
a requirement of proof of causation as a sepatateest of superior responsibility, either in
the existing body of case law, the formulationtad principle in existing treaty law, or, with
one exception, in the abundant literature on thigest™?

The Trial Chamber came to this conclusion, takingo i consideration the
responsibility of a superior for omission to punisthich according to Article 7(3)
and customary law, shows that “the condition ofszdi@n does not exist as a separate
element of the doctrine of superior responsibilit}’. The Trial Chamber in the
Delali¢ case, and here they mainly followed the casesofaether court Chambers,
expressed itself negatively only in relation toypng causation in situations in which

12 DERENCINOVIC 2000.
13 Delali¢ 1, §398.
114 bid. §399.
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the superior failed to punish subordinate perpetsatof criminal offences. A
contrario, when it is a matter of failure to und&g action and measures in order to
prevent the commission of criminal offences by sdbmates, from the judgement of
the Trial Chamber it follows that causation is #lement of responsibility of the
superior on that basis:

“This is not to say that, conceptually, the priteipf causality is without application to the
doctrine of command responsibility insofar as lates to the responsibility of superiors for
their failure to prevent the crimes of their suboades. In fact, a recognition of a necessary
causal nexus may be considered to be inherenteimetuirement of crimes committed by
subordinates and the superior’s failure to take rtteasures within his powers to prevent
them. In this situation, the superior may be cogrgd to be causally linked to the offences,
in that, but for his failure to fulfil his duty tact, the acts of his subordinates would not have
been committed.”

According to Article 7(3) of the Statute of the I€Tthe failure of a commander
consists of not taking necessary and reasonablsuresato prevent criminal offences
by his subordinates, or to punish the perpetraidisen it is a matter of a failure to
punish the perpetrator, it is actually a mattea @over up of the crime committed by
his subordinate5™® Since the commander accused according to Arti(3% @f the
Statute of the ICTY is not liable on the basis efgmnal criminal responsibility from
Article 7(1), precisely because he does not padiei, neither indirectly, in the action
of perpetrating the specific criminal offence,dtnecessary to establish from where
his responsibility is derived. The only possibleswar would be that in those
provisions it is a question of the responsibilithieh in civil law systems is better
known as the responsibility of the guarantor (GamrGerman) for the commission
of criminal acts. A guarantor is the person whorgotees that consequences will not
occur. The characteristic of a guarantor (or guaeamosition, Garantenstellung in
German) is a necessary hallmark of the unlawfuhieral offence of omission, as
they can only be committed by persons with thisrat@ristic. In order for the
responsibility of the guarantor for the unlawfuineinal offence of omission to exist,
four preconditions must be met: the guarantor nmestapable of action, omission
must by effect and significance be equal to comimmsof the same act of
commission, there must be causation of omissiontlamdame form of guilt which is
required in relation to the criminal offence fornwmission. In the case of the
unlawful criminal offence of omission, the link befen the omission and the
consequences is the assumption of responsibilitytiose consequences. Since
omission cannot cause anything (Latin: ex nihildilnfit: nothing comes from
nothing), in this case pseudo-causation is mentiomais causation is only possible
as a hypothetical causation which is establishdalerhypothetical process of adding
the omitted act: in the thoughts, the action isegiddhich the perpetrator was obliged
to undertake, and if even under that assumptiorcéimsequences followed, there is
no causation, and if they did not, causation eXistshe case of a mother who killed
her child because she did not feed it, causatiestiei the child would not have died
if the mother had fed it). Here to establish caosait is sufficient to establish that

115 NOVOSELEC 2001, 108.
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the consequences would not have occurred withlalbigel of probability. If there is
no such probability, the principle of in dubio e is to be applied, and to assume
that the required action would not have preveriedconsequencé®® The guarantor
therefore, is a perpetrator who is legally boundptevent the occurrence of the
consequences described. It must be a legal oldigatvhich means that moral
obligations are not sufficient. Since this prowisis general, the task of legal theory
and case law is to define the guarantor’s obligatimre precisely. According to the
formal theory of legal duty or the theory of sowwcthe guarantor’s obligations are
those that arise from the law, agreements and quewlangerous actions. According
to the functional theory of legal duty, the functiof a legal duty towards a legal
good is decisive. According to this criterion, #fle guarantor’s obligations are
divided into the duty to protect the legal goodd déime duty to supervise a source of
danger. The duty to protect some legal good mafpieded on a natural connection
(members of the close family are obliged to reseaeh other from danger to their
lives and body even when they do not live togethemarrow community (e.g. an
extra-marital or a relationship which has arisethimithe framework of a dangerous
enterprise where the members of the expeditiongaegantors for each other), and
voluntary obligation (most frequently from a comttasuch as an employment
contract, so for example a night watchman is trerantor for the property entrusted
to his care). The duty of supervision of a sourtdanger arises from the principle
that the duty of supervision of a source of damgeo brings with it the duty to
prevent harmful consequences which that may aresa that source. This may be a
duty based on previous dangerous activities (whoeaeases danger is obliged to
prevent the harmful consequences which may ar@® fit), the duty to supervise
sources of danger within the authority of the pegier (the owner must put out a
fire on his property to prevent it spreading), d@hd duty to supervise third persons
who are a risk (e.g. the duty of a superior to enévcriminal offences by his
subordinates)!” When it is a matter of command responsibilitycstrisenso under
the assumption that the functional theory of ledj#tly is accepted, the responsibility
of the commander is founded on his duty to superth&d persons who represent a
risk. This construction of guarantor responsibjlitpwever, is only possible when it
Is a matter of the responsibility of a commandeowdid not take all the necessary
measures to prevent his subordinates committingraral offence. Then, it could be
said, he is violating his own guarantor respongybilvhich arises from the duty to
supervise third persons who represent a risk. slcithis omission was one, but
very important, link in the chain of causation, ahin the end led to the realization
of all the characteristics of the essence of thainal offence (e.g. genocide realized
by the deliberate killing of members of an ethnioup). It is however a completely
different situation when it is a matter of a com@nwho post delictum failed to
punish the perpetrators of a criminal offence his tase his omission was not the co-
cause of the consequences that occurred, and fhinpbsition he cannot be
considered responsible in the capacity of guarartibihough there perhaps exists a
moral obligation which also implies some form of naloreproof or rebuke, it is

116 NOVOSELEC 2004, 156-157.
17 bid. 144.
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absolutely certain that there is no legal obligatiwhich would demand from the
guarantor to take certain actions ex post factatTid to say, after the criminal
offence is finished (by the physical perpetratois)a formal and material sense, all
the actions of the person who is responsible fpesusion, cannot, in a criminal law
sense, be considered to be actions of guarantesngarfrom the guarantor’s
obligation. Since in that case there can certalmty no talk of the guarantor’s
unlawful criminal act of omission, there is no gndufor the commander to be
punished for crimes committed by persons suborditathim. That is to say, the
failure to punish the perpetrator could possibly bseparate criminal offence of
aiding after the fact (auxilium post delictum) as the case in most criminal
legislation, but in no way can it be consideredbéoco-perpetration in the preceding
criminal offence. It is necessary to agree with pwntators who believe that the
inclusion of “omission to punish the direct perpé&tr” in Article 7(3) of the Statute
of the ICTY is one form of aiding after the comnmssof the offence, “promoted” to
co-perpetration of the preceding criminal offenteThe commander is in that way
found responsible as a co-perpetrator without stabdishment of any contribution
by him to the commission of the criminal offenceiel in the older doctrines of
international law, it was emphasized that “no orf®ws innocent may be punished
for the wrong committed by someone else”, which w@asfirmed in the case of the
United States v. Wilhelm von Leeb (in literaturdiged “High Command”) in which
the judge Harding stated amongst other things ¢batmand responsibility is not
unlimited and that it is fixed:

"according to the customs of war, international eagnents, fundamental principles of
humanity, and the authority of the commander wiiah been delegated to him by his own
government. As pointed out heretofore, his crimiredponsibility is personal...that can

occur only...where his failure to properly supervige subordinates constitutes criminal

negligence on his part:*

Let us return for a moment to the stance of thalT@hamber in the Deldlicase
according to which the element of causation is r@melient condition for crimes
committed by subordinates and the omission of tpeigor to take measures within
his authority to prevent them. Not denying the gipte element of causation in these
situations, it does seem that the Chamber wadfiedtiwith presumed causation (it
may be considered that the causal link betweemsdperior and the criminal offence
is established, because if he had not omitted tdidoduty to take measures, his
subordinates would not have committed the crimd)e Btance by which the
causation is assumed is not well-founded. Thabisay, command responsibility
according to Article 7(3) of the Statute is consted on the basis of the
responsibility of the guarantor for the unlawfuinasinal offence of omission. In the
theory of criminal law, it is accepted that causatin these criminal offences is
hypothetical in nature. It consists of adding oa timitted action. The condicio sine
qgua non for establishing the criminal responsipitit the perpetrator for the criminal
offence by omission is to conduct the process adabdishment of hypothetical

" NOVOSELEC 2001.
19 The case is dealt with in full in the Trial Champaigment in the Kveka et al. case.
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causation. That is to say, it is not sufficientstgppose that the lack of action by the
guarantor caused the consequences. It is necefisanygh the hypothetical process
of addition, to establish that the consequenceddwoot have occurred, with a high
degree of probability. Therefore the burden of piealways on the prosecution. In
line with the teaching on causation in guarantorshinal offences, if the prosecutor
does not prove this probability, the principle nfdubio pro reo is applied and it is
taken that the performance of duty would not hawevented the consequences. The
simplified presumption of causation extends toahea of culpability and makes the
prosecutor’s position easier, and command respiihsibecomes a pure form of
responsibility for the actions of others. In orderovercome that objection, the trial
Chambers of the ICTY should insist on proof of tagisation between the omission
of the superior person postulated by Article 7(Bjhe Statute of the ICTY and the
criminal offences committed by his subordinates.
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3. Joint Criminal Enterprise

It is clear that the elements of the institute oimmand responsibility demand
additional effort from the prosecutor in the pratdiegs before international courts in
terms of proving the legally relevant facts of gt committed and the guilt of the
commander or superior person. Therefore it is nodeo that at the same time as the
institute of command responsibility is applied st to Article 7(3) of the Statute
of the ICTY, as the control model of individual marhal responsibility for mass
international criminal offences, another legal ¢ongion appears, known as the joint
criminal enterprise, as the “systemic model” ofttih@sponsibility. But since the
Statute of the ICTY did not prescribe it, it seensggpropriate to the judges and
prosecutors to derive it from the general regufegion participation in a criminal
offence from Article 7(1) of the Statute. This leganstruction, as we will see below,
is founded on a different regulative structureprgéscribes commission as a form of
committing a criminal offence, and does not imphe texistence of a hierarchy
between the participants in a criminal enterprésg] the question of guilt is linked
with the existence of their prior “criminal plan’osthat each one of them is
responsible not only for their own participationtire criminal offences, but also for
the actions of other participants, which were nowered by their intent or
negligence, but on the basis of that plan theyccbalve been foreseen. Therefore in
the theory of international criminal law it is vedebatable. But since we will
consider its disputed legal aspects later in metaill here we will briefly present the
main characteristics of the construction of th@tjariminal enterprise, and the cases
in which the ICTY applied the institution of comnthmesponsibility and joint
criminal enterprise at the same time, despite #wt that these are in terms of
construction two different criminal law institutisnin the proceedings against Tadi
the first instance Chamber could not establishdéfndant’s participation in the
murder of five Muslim civilians in the village ofdkii near Prijedor, committed by
Serbian paramilitary units, engaged in “ethnic cgdag” of Prijedor and the
surrounding area, despite the fact that the defaimlaabuse of the non-Serb
population of the village was proven. On the appmathe Prosecution against the
acquitting part of the judgement against the dedaehdhe second instance Chamber,
accepting the assertion in the appeal that the iinstance Chamber could have
concluded that the paramilitary group to which tiefendant belonged actually did
kill five people, concluded that guilt for that nder could be ascribed to him
although he personally did not commit it — accogdin the “systemic” model of
individual criminal responsibility. The second iaste Chamber drew this model
from the provisions of Article 7(1) of the Statutehich prescribes various forms of
commission of criminal offences, so, apart fromiwidlial perpetration, also co-
perpetration, or participation, in the realizatafra joint (criminal) purpose (common
purpose) or common design. The second instance Kivaitmen, in its decision of 15
July 1999, analysed the practice of national anermational military tribunals after
World War Il (88 188, 226, 194 etc.) in which theyind the defendant guilty on the
grounds of old Anglo-American constructions of nunal responsibility such as
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common purpose and conspirdéy.The second instance Chamber of the ICTY
concluded that from these cases, and from twonatemal agreements (International
Convention for the Suppression of Terrorist Bombirigpm 1997, in Article 2,
paragraph 2, point c talks about an act committed group of persons acting with a
common purpose; the Rome Statute in Article 25agr@aph 3, point d mentions an
attempted or committed criminal offence by a graafppersons acting with a
common purpose), it is possible to extract suffiti@rguments for the standpoint by
which these constructions may be seen as genexatlgpted rules of international
law (regardless of the fact that in comparativenaral law there is no agreement of
national law and practice regarding the JCE agm@ faf participation in a criminal
offence by which it could be concluded that it esal into customary international
law) and this implicated meeting of the conditiafithe legal definition of this form
of criminal responsibility** A criticism of this stance, illustrated by an arséis of
the cases of the so-called “little Nuremburg cdurtsvhich members of the German
army and civilians were found guilty of murderinggrisoned allied soldiers, or in
which officers from some of the German concentrati@mps were convicted, is
given by Danner and Martinez, Engvall and somerathiters? After the judgment
in the Vasiljevé case (first instance judgment of 29 November 22022, § 63 etc.),
Kvocka (first instance judgement of 2 November 2001265 etc, 312) and
Furundzija (second instance judgement of 21 JuB02@ 119 i sl.), in the case law
of that court, the title Joint Criminal Enterpri6dCE) became establishéd. This
stance, despite occasional justificatiifiscame up against serious criticism in
literaturd?® for example by Danner and Martinez, Bogd8nEngvalf?’ and other
scholars who begin with a historical analysis ofe;awhich the ICTY took as
precedents for its construction of the JCE, anditpout that the hasty acceptance of
the institution of vicarious criminal responsibiliby the ICTY is harmful for the
development of criminal law, especially since aaok@and undefined construction of
command responsibility and JCE have a bad effeataiional legal order and the

120 On the historical roots of the theory of commompmse from the legal notions of medieval English
law, such as e.g. common consent in th® adntury, cf. SMITH 1991, 209; for its contemporary
scope in countries with a common law tradition, #fe instructively described trial of twelve
defendants charged with the murder of a policemaoiuth Africa in 1988 in DURBACH 1999.

? ENGVALL 2005, 19-28

12 HDANNER-MARTINEZ 2005, 111 etc.; ENGVALL in the pda quoted

123 Ct. the decision on objections on the jurisdictafrthe ICTY in the Ojdaxi case of 21 May 2003,
in which the ICTY confirmed its own authority totémpretative establishment of forms of criminal
responsibility according to the Statute

124 The former deputy Prosecutor before the ICTY, dNicPiacente, after establishing that the
Prosecution after the decision by the second iesta@hamber in the Ojdanicase confirmed the
construction that the JCE may be considered pexfpatrfrom “Article 7, paragraph 1 of the Statufe o
the ICTY and not a form of participation, expresseaitious satisfaction because in that way the
criminal prosecution was made easier of peopleigh bositions in the pyramid structure of power.
PIACENTE, 2004, 448 etc.

12 The latest attempts at systematic criticism of & are found in the works of the participants
(Ohlin, van der Wilt, Cassese, Gustafson, Ambos) @fiedregt, Hamdorf, quoted below in the
references) in a symposium on the JCE organizeehtigcby the Journal of International Criminal
Justice and published in no. 1/2007 edited by Gite3l

126 BOGDAN 2006.

2" DANNER-MARTINEZ 2005, 111 etc.; ENGVALL 2005, iiné¢ place quoted
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future practice of international criminal coutt& Despite this fact, the notion of the
JCE today is firmly rooted in the ICTY? Relying therefore firmly on the JCE, the
ICTY has also influenced the ICTR, and also regeatl the international criminal
courts for Sierra Leone and East Tim&rWerle"*! especially points out the criminal
court in Sierra Leone (established by an agreenbemiveen the UN and the
government of Sierra Leone of 16 February 2002nded on UN Security Council
Resolution 1315 of 14 August 2000, whose statuteAiticle 20, paragraph 3
prescribes that the judge of that court must hawwogking knowledge of the
decisions of the second instance Chamber of the)GTbut notes that this is less
important for the ICTR, whose statute in Article8Rpoint b, expressly prescribes
responsibility for conspiracy for genocide, andréheas no need to createdt.wWhy
did this happen? The answer to that question idagito the answer to the question
of why at the Nuremburg trials the theory arose wad developed on the one hand
of the “collective criminality” of the Nazi appatest, whose members had to give
account to the Allied court, as individuals it rsid, but also as representatives of
criminal associations such as the National-Soti#esty, Hitler's government, the
Gestapo and other Nazi organizations, and on ther ¢tand, the theory of “criminal
organizations” whose numerous members had to gigeusmt before lower, national
criminal courts — without the accompanying diffiges in proving their guilt®> The
idea for this is ascribed to Colonel Murray C. Bers, a member of the staffing
management of the headquarters of the US army ssistant to the Chief Prosecutor
Jackson, who in the preparations for adoption efftreaty of London and statute in a
memorandum, said that “behind each Axis war crimmthe criminal motive of Nazi
doctrine and politics, which must be establishedc¢es only in that way can the
conviction of individuals attain its moral and légagnificance”*** The realization of
this idea was made possible by the legal constmictf Anglo-American law,

128 DANNER-MARTINEZ 2005, 156 etc., 167 etc. These tauthors conclude that the requirement
for careful application of the institute of the J&&d command responsibility does not only resthen t
fundamental principle of guilt in criminal law, batso on the importance of post-transition socsetie
having legitimate execution of justice and protattdf fundamental human rights. Especially, "the
truth-telling aspect of transitional justice adg®aal urgency to the production of an accurate and
nuanced historical record from international prosiens”, the writers conclude, mentioning that
"...high-profile international trials shaped hist@lidnquiry and collective memory — both for good
and for ill" (168). And some judges of the ICTYtheir minority, separate votes, rejected the thedry
the JCE as a “confusion and a waste of time" (Endlholm in Simi |, § 4)

129 The Trial Chamber in the MiloSavicase (IT-02-54-T) invited the amicus curiae Piiifnothy
L.H. McCormack to give an opinion on the defendamésponsibility on the basis of the JCE
construction from the indictment (Prosecutor v. ®ldan MiloSewi, Order on amicus curiae
observations proprio motu on the alternative ba$esdividual criminal responsibility alleged ineh
case ... of 1 July 2005) but this opinion was notegisince the proceedings were halted after the
defendant died.

Y DANNER-MARTINEZ 2005, 155-156

SIWERLE 2005, 121

132 Although cf. Ntakirutimana I, § 462 and 467. a8ichba |, § 386-388.

133 For the history of international criminal prosdont and trials of war crimes, cf. in general
BASSIOUNI 2003, 393 etc.; 405 etc. AMBOS 2006, &4.,6101-104

134 Quoted in van SLIEDREGT 2003, 16. The influencé@efnays on the formation of the foundation
of the Nuremburg trials is described by TAYLOR is hook "The Anatomy of the Nuremberg Trials"
(Boston 1992, 35-36, 41, 42, 45, 75 etc.).
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“criminal conspiracy”, which despite the controwerw/hich it caused amongst
continental lawyers, was included in the provisiohgrticle 6(2) of the Statute, and
the single notion of the perpetrator of a crimiodience as any physical person who
made a causal contribution to an international erionly differing for the needs of
the choice and proportion of punishment from theqipals and accomplices. The
difference based only on the title, and not on téa&l contribution of individual
participants in the criminal offence, led in theagiice of criminal proceedings in
countries of the common law tradition to a levelliof the procedural role of
participants in the criminal offence and to eadimg burden of proof for bodies of
criminal prosecutiol’. In Anglo-American law, conspiracy is a crimindfemce of
association of two or more persons with the aimuonflertaking some form of
unlawful behaviour, which coincides with the resgibility for participation in a
criminal offence by persons who did not directlytmipate in the realization of the
criminal offence but contributed to it in anotheay What they have in common is
that they establish criminal responsibility for kamember of the association
regarding each offence arising from their jointrplaot regarding the degree of
objective contribution to the criminal offence, atitk historical root is in the
principle of medieval canon law versari in re iliicfounded on the moral postulate
that the one who knows about a crime, is capaldeoatiged to prevent it but fails to
do so, himself commits a crimt& The institution of conspiracy in Anglo-American
theory is also subject to criticisf, both from the point of view of the principle of
the precision of criminal law, which points out tha the practical application of

13 Informed continental observers of Anglo-Americawlon participation, after noting that this law
only began its modern differentiation of particigain a criminal offence in the middle of the™9
century, when the English Accessories and Abetfmisof 1861 extended the previous difference
between principals and accomplices in felonieslitacaegories of incriminated behaviour, point out
that the prosecutor today in criminal proceedirgyaat obliged to adapt the indictment to differahti
forms of participation, and it is possible thattfdpators regardless of the (minimal) accessotynea

of their responsibility (dependant on the respatigibof the main perpetrator) are themselves
responsible for his crime, and are treated equallyim within the framework of the punishment for
that crime (guilty of the full offence). Here, am bystems of limited accessory participation
(NOVOSELEC 2004, 299), it is not required for thaimperpetrator to be guilty, but the actus reus
and mens rea of each participant is assessed indeptty according to the requirements arising from
the nature of the criminal offence. For examplat i§ difficult to prove that the murderer killetie
victim himself or he (as the abettor) ordered tharder, it is easier for the prosecution to gain a
conviction if in their assertions they do not diffatiate the facts with which the main and the
associated participants are charged. The lessasriamne of the procedural differentiation between
the main perpetrator and other participants ledhan USA to further “softening” of the notion of
accessory or a shift in the principles of partitipa precisely in the case of conspiracy, where the
activity of all participants is judged from the stipoint of equivalence, so if it is established tthe
activity of each one of them was sine qua non tier dffence committed, there is no justification for
differentiating between the main and associateggieators and all are equally responsible, albeit
independently of each other. Therefore such unusuat constructions are also possible, such as the
criminal responsibility of the persons who are jedgo be co-perpetrators of the criminal offence
although at the time of the commission they wergrison (the case of Pinkerton v. United States
from 1946, 328 US 640). Cf. : MANSDORFER 2005, 135-.

' KADISH 1997, 376 with ref in note 19 to other auith

37 One of the first critics in more recent Americarse law was Robert Jackson, a Federal Supreme
Court judge after World War Il, in his separateropn in the case Krulewitch v. United States (336
U.S. 440, 453, (1949)). For more recent criticiSnFe ETCHER 1978, 663
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conspiracy, convictions are not founded on thercea precise criteria of this legal
construction (research into the appeal decisionsfiraming convictions for
conspiracy has shown that the outcomes of firsaite trials could be diametrically
opposed), and from the point of view of the priheipf fairness of the proceedings,
whose components cannot be realized in more congalses with a large number of
defendants and criminal offencE§. However, despite this, it still has powerful
proponents® and is a “well-loved” institution of Anglo-Americacase la#*,
especially for public prosecutdf$ as part of suppression of unlawful trade in drugs
and money laundering, after the adoption of fedeaks in the USA, such as the
Racketeer Influenced and Corrupt Organizations/R6EO/ of 1970. and some later
laws on suppressing fraud by mail and telecommtinics. They in their indefinite
and “elastic” definitions of incriminated behavicamd criminal groups, inversions of
the burden of proof to the detriment of the defendand many exceptions from the
principle of direct presentation and assessmemvafence, increased the danger in
case law of court errors and unjustified decisit8hsThe application of conspiracy
before the Nuremburg tribunal, on the one handeims of the responsibility of the
heads of the Nazi organization for crimes withire tjurisdiction of the court,
prescribed the responsibility of “leaders, orgarszenciters, and participants who
took part in the formation or execution of a comnpdan or conspiracy, to commit
any of those crimes for all the crimes committedany person in the execution of
that plan”. On the other hand, Bernays’ idea erthiblee conviction before lower
courts of many members of three Nazi organizatig@estapo, SD and SS),
proclaimed to be criminal organizations before ititernational military tribunal in
Nuremburg, for every crime committed by any memlbegyely on the basis of the
fact of their membership of the criminal organiaati under the condition that the
indictment proved how their knowledge of it could tascribed in general” since
they participated in an association which had dléctve goal”, that that goal could
be considered to be criminal, if it was convincangd accepted by its members and
that he agreed to 12 The punishment of organized criminal associatierstherwise
known in comparative criminal law, but it is faofn being able to represent some

138 Cf. ALLEN 1996, 86-87 with the references.

139 Cf. KATYAL 2003, 1315 etc. which from the point sfew of economic analysis of organization
and management responsibility in capital compamiesbined with psychological opinions on social
identification of individuals in small groups, ré#g the criticism aimed at the purpose of punishing
conspiracy and shows that, due to the increasededasf socially unacceptable activities by small
groups, additional punishment of conspiracy is ptadge, the more so if the focus of the considenrati
of the purpose of punishment is transferred fromoaal to a utilitarian postulate.

190 The English House of Lords, ruling on the appagist the decision by the Queen’s Bench,
referred to conspiracy as a possible ground forrésponsibility of General Pinochet for criminal
offences by Chilean officials during his rule (RBow St. Metro. Stipendiary Magistrate, ex parte
Pinochet (No. 3), 2000 A.C., 147, 190, 235-236 (H.299).

"1 Cf. MARCUS 2002, 67 etc.

142 ALLEN (quoted, 86) says explicitly: "The questiosabmitted to juries in large and complex
conspiracy prosecutions, especially those pertgitirpersons alleged to have acted on the frinfas o
conspiratorial agreement, often cannot be resolitld reasonable prospects of justice to many of
those placed in jeopardy of severe criminal sanstlo

“*van SLIEDREGT 2003, 21; DANNER-MARTINEZ 2005, 114
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“general legal principleé®* which would be “generally accepted” in nationayde
systems and thereby be considered to be a sournogéeafiational law. Precisely the
notion “criminal conspiracy”, of Anglo-American laim count 1 of the indictment of
the Nuremberg trial, charged the defendants witlth bibeir own crimes and
participation with others in formulating or exeagia joint (criminal) plan from
which the crimes of others arose as the basisnfividual criminal responsibility,
and so, similar to the doctrine formulated in tliecpdent of the Supreme Court of
the USA in Pinkerton v. United States from 1946f{hee same time it became an
independent criminal offence, and the criminal l&awm of participation in the
criminal offences of others, committed in execut@nthe conspiracy. However in
contrast to the present day ICTY, judges of thermmdtional military tribunal in
Nuremberg were only prepared to accept the notiofcraminal conspiracy” in a
limited form, accepting this legal basis in thenwi against peace only regarding
eight of the total of 22 defendants who were aatuset*® and applying a restrictive
interpretation of that notion, with the requiremémat the voluntary participation of
the defendant in the “criminal conspiracy” and kimwledge of it as a member of
the criminal organization be proven. For the inadional military tribunal this
restrictive interpretation was an expression ofgbstulate of individual guilt which
is opposed to political demands for unlimited geshtion of punishment for war
crimes. Similar to the situation in Nuremberg, thom the one hand with the acts of
ethnic cleansing to which criminal motives couldaabe ascribed, and on the other
hand questions of the burden of proving the indigld contribution of each
participant in these acts, who were not relatethéovertical hierarchical relationship,
but only horizontal relationships in the coordipatior division of labour, meaning it
was impossible to prove the defendant’s indirechim@nd responsibility according

%4 The question of the root of conspiracy in inteiowdl customary law arose in the proceedings
against Salim Ahmed Hamdan, the former body guadipersonal driver of Osama bin Laden. In the
proceedings before the military commission he waugsed, amongst other things, of conspiring to
attack the civilian population and terrorism. Ire timndictment actions taken by the defendant are
mentioned allegedly in the period between 1996 20@1 in the furtherance of the enterprise and
conspiracy. Since the prosecution did not havelavai any evidence of his direct participationhe t
commission of the crimes he was charged with, thage use of the crime of conspiracy. In the Brief
of amici curiae Danner and Martinez they correctiycluded that what Hamdan was accused of, that
is, conspiracy in attacks on the civilian populafionurder and terrorism, was not within the
jurisdiction of the military commission. This wasimparily because Congress had not included
conspiracy in the criminal offences for which ngiliy commissions have jurisdiction. Moreover, with
the exception of conspiracy to commit genocide #edconspiracy to commit crimes against peace
(aggression) conspiracy is not a criminal offenténternational law. The lack of specific provisson
on the criminal offence of conspiracy in the stasubf the ICTY and the ICTR, apart from where they
reproduce the Convention on Prevention and Punishroé the Crime of Genocide, indicates
conscious refusal to extend the concept of conspiteeyond its limited use in the context of an
indictment for genocide. In the brief by the antciriae the similarity is noted and the differences
between conspiracy and JCE (conspiracy is a subsasrime, whilst JCE is a mode of liability) with
the conclusion that in the specific case it is pusible to apply the JCE theory to the defenddms

is because its application in the case law of @iEY so far had been restricted to high rankingliciwi
officials and military commanders (high level perpéors), distanced from the site of the commission
of the specific crimes, or to low level perpetratgrhysically present at the site of the commissibn
the crime (e.g. Tad) and with Hamdan, neither of these conditions mas

> DANNER-MARTINEZ 2005, 117.
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to Article 7(3) of the Statute, the second instaBbamber of the ICTY in the Tadi
case established that individual crimes of ethméartsing did not arise from the
criminal tendencies of individuals, but were a nestation of the collective
criminality of a group or individuals acting in thealization of a common criminal
design**® Although this form of committing a criminal offemds not prescribed in
the Statute, the second instance Chamber concihdédt may be derived from the
provisions of Article 7(1) on personal criminal pessibility, which prescribes forms
of commission of criminal offences since co-perai@bn also lies within the scope of
the notion of “commission” of a criminal offence mealizing a common goal or
purpose. According to this opinion, the provisiaisArticle 7(1) of the Statute do
not exclude forms of participation where severalgde begin a criminal activity with
a common goal, which is carried out either togethreby some “members” of that
group of peoplé?’ Still, apart from the similarity with “criminal emspiracy” in the
Nuremberg trials, the creation of the JCE by th&YG&Ghows significant differences.
Commentators® mention several: (a) JCE is not considered to endividual
criminal offence (since this is already not peredtby the text of the Statute) whilst
conspiracy in Anglo-American law may be used asndependent criminal offence
and as a form of participation (albeit mainly in &8eral law); (b) although criminal
conspiracy and the JCE represent an agreement dretviredividuals about
committing crimes, the ICTY, in contrast to theeimational military tribunal, does
not define what the agreement consists of, butsseeklence of intent to carry out a
“common criminal plan™® (c) “criminal conspiracy” usually does not requisroof
that the conspirator played a major role in itsceien or that he had detailed
information about its character, the JCE requiresofp of the activities of its
members aimed at realizing the plan (“..whilst girey requires a showing that
several individuals have agreed to commit a certaime or set or crimes, a joint
criminal enterprise requires, in addition to sucBh@wing, that the parties to that
agreement took action in furtherance of that agereth'>® The JCE therefore,
establishes responsibility for crimes in the execubf conspiracy but not also for
the act of joining the conspiracy. But, these dédfeces are not too obvious even for
the judges of the ICTY themselves, amongst whometlage some who hold that
“criminal conspiracy” is an independent criminalfesfice and not a form of
participation™>* Commentators noti¢# that the advantages of the application of the
legal construction of the JCE in complex cased@drY judges are many: it removes
the needs to establish a causal link between tifendant’'s behaviour with the
consequences of his crimes or the crimes of otlessecially in cases in which he

18 Tadi 11, § 191.

147 Art. 7(1) does not exclude those modes of pasiiig .. which occur where several persons having
a common purpose embark on criminal activity tleathen carried out either jointly or by some
members of this plurality of persons®, Tadli, § 190.

1“8 DANNER-MARTINEZ 2005, 120; BARETT-LITTLE 2003, 586.

%9 Stak I, § 435.

%0 prosecutor v. Ojdadj decision by the Appeals Chamber in connectioh yutisdiction for JCE, §
23.

131 prosecutor v. Milutinow, decision by the Appeals Chamber on the Motionli€hging

Jurisdiction - JCE of 21.V. 2003, § 23.

2 HAAN 2005, 173-75.
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did not participate in them directly but only actesl a “desk perpetrator” in some
higher degree of formal or even informal structgatial power; the possibility for
the contribution of participants in a JCE to beabkshed more broadly and with less
precision than demanded by the postulates of timeiple of legality (it is sufficient

to establish that the member of the JCE was a memiba group which aimed
collectively and/or realized its planned resultgyidance of the need to establish the
components of guilt of one member of the JCE whohild link him to the crimes of
the other members (*“..while a JCE may have a numbeifferent criminal objects, it

is not necessary for the prosecution to prove évaty participant agreed to every
one of the crimes being committed®f However it should be pointed out that despite
the width of its legal construction, the JCE some8 may reduce the chances of a
conviction of a perpetrator of collective criminaiffences, especially if the
prosecution is more concerned with proving the cagsion of the crimes, from
which the conclusion should be drawn of the exstenf a “common plan” and less
with the facts which indicate only plannii§in contrast to conspiracy, for whose
existence no evidence is required of the commiseioa crime; this failing of the
JCE was noted by commentators mainly in the a@isittor crimes within the
jurisdiction of the ICTY committed of collectivepe™>>.

133 prosecutor v. Rianin, the decision by the first instance chamberttan motion for acquittal
pursuant to Rule 98bis of 28. XI. 2003, § 17

134 The first instance judgment in the Ktstiase requires evidence that the defendant “edhaith

the person who personally perpetrated the crimestide of mind required for that crime*, Kisti §
613

155 BARETT-LITTLE 2003, 54-55 explaining how in the Karac case it was avoided that the
defendant be convicted for individual responsipilibnly” for the several rapes of women prisoners
he committed in the camp of which he was the conteamand the abetting of many other rapes
committed by other camp guards, for which he wa®mtise acquitted on the basis of command
responsibility, but he was convicted by the appiicaof the construction of “conspiracy”; 65)
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3.1. Dilemmas in Relation to the Application of theJoint Criminal Enterprise
Theory

The creation of the JCE in the second instancesibecin the Tadi case opened
many questions and controversies, from legal palitito legal dogmatit>®
Postulating that for the selected components of rtbgon of conspiracy, some
continental standards of participation and guik applied, the ICTY created a
“mixed” form of guilt, especially regarding dolusentualis, which are not known in
any of the existing systems of criminal law. So eoenmentator of this construction
recalled the statement of James Rowe, a membdeqgirosecuting team during the
Nuremberg trials, about the fact that the “Americamspiracy was one of those
things which the more it is talked about, the lefssr it becomes®, and another
criticized the theory of the JCE saying that in IGY it leads to “discounted
convictions that inevitably diminish the didactiegraficance of the Tribunal
judgement's and that compromise its historical dgya®® The ICTY, after the
conviction in the Tadi case, in several cases applied the institute afintand
responsibility and joint criminal enterprise at th@me time, gradually transferring
the emphasis to JCE and allowing it to be usedituatsons with a plurality of
participants in various aspects of the pluralitytredir criminal offences (for instance
the participation of one or more persons in sevel@Es). But this led to
contradictions between individual indictments, esqléy those relating to political
and military leaders, leaders whose activities weereered in the indictments by the
JCE construction: for example, the indictment ia MiloSevt case, founded on the
JCE of the Serbian president with several other beemof the leadership of the
Bosnian and Croatian Serbs, in comparison with itftkctments of those same
leaders (such as B. PlagSM. Martic and N. Stanig) also founded on the JCE,
shows significant differences regarding the crirhisetivities described — which of
course, in the words of one commentator, illusgratee “enormous elasticity of the
JCE” and clearly indicates the problems that areedaby the defendant in
understanding the precise subject of the indictrhenihas to facE?’ Still, a hint that
at least from a criminal policy point of view, tli&E construction should not be
ascribed with greater importance than other legalstuctions of co-perpetration,
could be noticed in the first instance decisiorthe Staké case, in which the Trial
Chamber stated that a restrictive interpretatiorthef provisions of the Statute on
commission, founded on the national interpretivehoé, would be more desirable,
in order to avoid the danger that the JCE, as afoaw of crime, not foreseen in the
Statute, be introduced through the “back door” ithi® case law of the ICT¥° The
legal notion of the JCE is a broad form of co-paai®n. It represents a legal

1% \We especially point out the question of the latkarmony between the JCE and the principle of
legality in criminal law; see Chapter 2

TMETTRAUX 2005, 286

1% SCHABAS 2003, 1015

19 METTRAUX, 2005, 293

190 Staki I, § 441
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fiction*®* to establish a form of co-perpetration in (int¢iorzal) crimes within the

jurisdiction of the ICTY and the ICTR. It allows ehcriminal prosecution and
conviction of a person for a crime, even when oigendt intend to contribute to the
crimes of the other, nor did he know of those atntis by the other person: “the JCE
theory is the “conspiracy theory” dressed in temtogy of contemporary economy,
which previously used the expression “joint entisgdrto denote a mixed company
between the capitalist and the former socialistesys”'°> The customary notion of
co-perpetration, which according to certain créas differentiated from other forms
of participation in a criminal offence, in contiriehtheory, rests on the concept of
control of the act, according to which all co-pdrawrs, in control of their function,
which is important for the realization of the crimal plan, have control over the part
as of the wholé®® In this, the joint plan is not only the ground fbe criminal law
responsibility of all members, but also the grodaod limitation of responsibility
since the co-perpetrator will not be responsibtecfanes committed in excess of that
plan. However, the ICTY, which, it is true, acceapte practice the “dualistic’ model,
mentioned earlier, of division between the pergetrand other participants in the
crime under the influence of Anglo-American f&fy differentiates the perpetrators
(or authors) from other participants (accomplices)o made a contribution in a
different manner before or after the crime, helpihg others in realization of the
criminal offence (participants in a narrow sensgwn as aiders and abettors), and
co-perpetrators are counted as those who plannmedied and ordered the
commission of the offence and not only those wha th& functional authority over
the crime. Moreover, under the influence of thespiracy figure, the ICTY believes
that each member is responsible for criminal ofésnigeyond the plan, if, in terms of
the characteristics of the plan, they could havedeen such excessive crimes and
consciously assented to them. For the existeneeJ&fE elements are required on the
objective and subjective sides of the co-perpatralthis is the result of the
constructive division of criminal responsibility the theory of Anglo-American law
into the components of human behaviour (the coneélminents of a crime), the
subjective components of the accountability of aspe and their subjective
relationship towards the crime (criminal statesnahd) and the objection by the
defence to criminal responsibility (general andcsgedefences) which in the specific
case annul the material unlawfulness of the pubishaffence. According to that
right, the objective element, in a group entitlectua reus, covers the act, the
consequences, the causation and certain objecteraeats of responsibility for
omission (the existence of guarantor duty) or rasjimlity for negligence (the
existence of a violation of due care); the subyecélements, under the title mens rea
cover “the state of consciousness and will” whishablish criminal responsibility,
such as intent, knowledge (knowledge of a cerigie Df facts which, it is true, is not
an independent form of subjective element, but gdate intent, is looked for

81 Which consists of “..an understanding or arranggraeounting to an agreement between two or
more persons that they will commit a crime®, Krriajel, § 80

162 | ETCHER-OHLIN 2005, 548

183 The theory of authority over part (Tatherrschafisé) arose in German theory after World War |l
and was adopted e.g. in Article 35, paragraphtBefCroatian CC (NOVOSELEC 2004, 296-297).
164yan SLIEDREGT 2003, 62
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especially in certain criminal offences), recklesss) and negligence, which may be
gross negligence and carelessfi8sdhe ICTY has built these components into the
objective and subjective sides of its constructidrihe JCE. On the objective side,
the requirement is: the existence of a common pasign or purpose: the second
instance judgement in the KupreSlet al. case, states that “co-perpetration reguire
a plurality of persons, the existence of a commtam,pdesign or purpose which
amounts to or involves the commission of a crimevigled for in the Statute and
participation of the accused in the common dest§hThe common plan does not
need to precede the criminal offence, but may bmiléaneous and spontaneous, so
its existence may be derived from the circumstanoeseover, it is required that
several people work together in accord, with the af realizing a form of criminal
enterprise — the second instance decision in tréi¢ Tease states: “There is no
necessity for this plan, design or purpose to hbgen previously arranged or
formulated. The common plan or purpose may maiegaxtemporaneously and be
inferred from the fact that a plurality of persaads in unison to put into effect a
joint criminal enterprise®®’ This action does not need to be only the perpetratf
some specific criminal offence, but may consisaiding and various other forms of
contribution to the execution of the common plam. tBe subjective side there are
three variants of guilt for the JCE and accordinglyee forms of criminal
responsibility. The first category, known as *“ludsis the one in which all
participants in the JCE share the same criminanintThis category of JCE would
cover, for example, participants in a JCE who sliaeeintention to kill a person as
the goal of the JCE, and each of them makes adenadile contribution to that goal.
Here the JCE mainly relies on the doctrine of Angtaerican law of criminal
conspiracy, in the form accepted in American pcagtiwhich differentiates the
conspiracy and responsibility for the crime in axean of the conspiracy: although
in terms of conspiracy the prosecutor must prowedkistence of both a “criminal
agreement”, and the fact that the defendant becameember of the conspiracy
voluntarily, as we have already mentioned abovas ihot necessary to establish
further whether this conspirator played some imgodrtrole in its execution or
whether he was acquainted in detail with its chardé® The second category, known
as “systemic”, relates to cases of concentrationpsa The grounds for responsibility
of participants in the JCE is membership in an ol system of abuse, such a
work or concentration camp €t The participant in this form of JCE, which is also
known as the “systemic” JCE, will be criminally pesisible for the commission of
all criminal offences by members of the camp nmjitar administrative staff, which,
on the basis of a common purpose, were committed aonsequence of the
organization of a system of abuse. He must havevlaulge of the existence of this

185 Cf. in more detail PADFIELD 2000, 21 etc. , 39.etc

188 Kupreske I, § 772

7 Tadk 11, § 227

1% This was confirmed in the decision in the procegsiagainst Moussaoui for the air attacks against
the USA on 11 September; United States v. Moussa8ai F. Supp. 2d 480, 485; E.D. Va. 2003

1% The second instance judgment in the Krnojelac séses that this category, which is otherwise
characteristic for cases of concentration or ligtimh camps from World War 1l, may also be used for
cases within the jurisdiction of the ICTY. Krnojeld, § 89
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system. The third and also the most disputed fdrdCé& is the extended JCE. This is
a category where all participants share the comimtention to commit certain
criminal offences (for example forced displacemathe civilian population), and in
which some of them commit a crime which is excessithat is, which was not
covered by the common intention — e.g. killing kans during the forced
displacement. In this case all members of the JUEb& considered criminally
responsible on the basis of Article 7(1) of thet@®of the ICTY if the crime was a
“natural and foreseeable consequence” of the adaliz of the goals of the agreed
JCE. The difference in the subjective side accgrdm the first two categories is,
therefore, in that the participants not only shifwe common intent to participate in
the realization of a joint criminal enterprise, @$o voluntarily take on the risk of
responsibility for the crimes which were not pafttloe originally agreed goal, but
were its “natural and foreseeable consequehCePrecisely this element of the
construction of the extended JCE, which makesssijide to see any consequence as
“natural and foreseeable” and therefore ascrilbe tihe subjective behaviour of every
member of the JCE, is the most frequent subjedrititism, which holds that the
extended JCE actually comes down to the objectgpansibility of the participants
for excessive criminal offences which were not mdrthe plan. This unacceptable
extension of the criminal zone lies “at the hedrthe confusion between collective
and individual responsibility: the individual onhas to answer for his own actions
and for participation in the criminal activities aithers only on the basis of
punishability arising from the common purpose wivhich all participants
agreed.*”* From the above it emerges that the componentsh®fJCE on the
objective side (in Anglo-American terminology actusus) are three-fold and
identical for all three forms of JCE. The case laiwthe ICTY and commentatdr$
find them in: (a) the existence of a “criminal eptése” and the participation of the
defendant in ft> where there is a plurality of persons (who are metessarily
organized in some formal military, political or aihistrative structurej’ (b) the
existence of a “common criminal purpose” which esgmts or includes the
commission of some criminal offence from the Statot the ICTY (that goal does
not need, as we have already mentioned, to have pemviously established or
formulated, but may subsequently “materialize” dedderived indirectly from the
circumstances of the cab®; and (c) the participation of the defendant (since
according to the understanding in the second iostaecision in the Vasilje¥icase
the participation of the defendant did not reghite direct participation in the action
of the criminal offence, in the initial phases bé tapplication of the JCE the form of
the perpetrator's participation was disputed, béterathe judgements in the
Milutinovi¢, Krsti¢c and Kvaka the standpoint became predominant that the &drm
participation is determined according to the coteco®ntribution by the defendant to
the JCE). When the components of the subjectivee gid Anglo-American

0 Tadi 11, § 28, Vasiljevé 11, § 101

"l ELETCHER-OHLIN, 2005, 550

2 HAAN V,, 2005, 179-183, 186-88, 191
8 Tadk Il, § 227, Krnojelac |, § 79

74 vasiljevi¢ 11, § 100

175 | pid.
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terminology mens rea) are added to the objectide, svhich vary, as we have seen,
according to the form of JCE (in the first mentidribasic” category of JCE it has to
be established that the defendant had the intecwrtamit a criminal offence, which
all the other co-perpetrators also Hadin the second mentioned “systemic” category
of JCE, it must be established that the defendadtpersonal knowledge of a system
of abuse and the intent to support’ftand in the third the “extended” category of
JCE, it must be proved that the defendant hasntieation to participate and support
the criminal activity and criminal goal of some gpoand contribute in each case to
the commission of a criminal offence by any mentfahe group, even those which
were not covered by the plan but the participanticdave foreseen them and he
took the rise that they would be committed), we eotn the next theoretical
constellation of criminal responsibility for JCE:

- Co-perpetrators are all those who: (aa) parttegphan the joint commission of a
criminal offence by direct realization of at leaste characteristic of that criminal
offence; (bb) undertook actions at the time ofédbenmission of the criminal offence
which, it is true, do not constitute the direct idwderistics of a criminal offence, but
which, according to the division of roles, représamimportant contribution to other
members of the criminal plan in commission of sarieninal offence (and which
consist of intentional aiding and abetting the otlmembers to commit the crime, as
mentioned in Article 7, paragraph 1 of the Statufe)) undertook or omitted actions
which did not actually have the direct characterssof a criminal offence, but which
they could take or omit due to their position ire tystem of authority, with the
knowledge of the criminal plan (which may also lbesent) and the will to support it.
All these therefore, divide the subjective elemémbugh the awareness of the
existence of a common purpose and the will foo ibe realized.

- Other participants in a JCE may be persons whkonat co-perpetrators but help
them in the realization of the JCE in that by theubstantial contribution they
facilitate, support, speed it up, etc and the apgteators need not even know about
them. The subjective element of the other partrdipas in the awareness that they
support the (co-) perpetrators from the JCE inrtheiivities and in the assent to the
criminal offences from the plan.

The division into this constellations is founded the traditional doctrine of the
division of participation (co-perpetration) in ader and narrower ser€gaccording

to which the roles of several persons in committimg criminal offence are assessed
according to the type of their contribution and tneninal responsibility of some is
determined in dependence on the (main) criminaraé of the others. But it is not
easy to answer the question of which variant aradroh@ the ICTY applies in its case
law, because in its judgements the contributiorm&mbers of a JCE, when the
existence of a joint criminal goal is establishesdassessed according to the factual
greater or lesser degree of their “influence” oa dvent and the other participants,

78 vasiljevi¢ I, § 101

7 bid. § 101, 105

8 METTRAUX 2005, 290-291

197 ATARIC-DAMASKA 1966, 298
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without going in more detail into the question diat form of participation it was,
under the influence of Anglo-American law, whicls, ia well-known, differentiates
between the individual contribution of participanis the criminal offence
(perpetrators and accomplices, secondary partigs)ridy uses this in the choice and
scope of the punishmel Only in the first instance judgement in the Kka case
was there an attempt to establish a difference dmwco-perpetration and aiding
according to an objective element, according toctvlonly those with direct intent
may be considered to be co-perpetrators of the J@tst the others are only
participants in a broader sense, that is, accoesiic but the second instance
decision amended it, stating that for both of thamwty a “significant contribution” to
the JCE was necessafy.

80 For example, in the first instance judgment inflleundZija case the defendant was found guilty of
rape as a criminal offence of violation of the lawd customs of war in Article 3 of the Statute
although he did not commit it himself, but he helgethird person commit it. Furundzija I, 8 296

'8 Kvoeka I, § 273

'82Kvoeka 1, § 90

59



4. Conclusion on the Relationship of the Two Formsf Derived Criminal
Responsibility According to the Statute of the Intenational Criminal Tribunal
for the Former Yugoslavia

Between the institute of command responsibility #mel JCE theory, there are many
points of contact. Both forms of responsibility fcafly represent responsibility for
the actions of other people. The element of imjutadr attribution of responsibility
for certain actions or omissions is present in bmimmand responsibility and the
JCE. The common characteristic of command respiihgiand the JCE is also the
fact that both forms of responsibility reduce thegibe of guilt it is necessary to
prove to find a person guilty of a serious violatiaf international humanitarian law.
Both command responsibility and the JCE have ttoats in Anglo-Saxon law. The
conceptual basis of command responsibility is tistitute of private law respondeat
superior, whilst the construction of the JCE isltbom the foundations of legislation
designed for the needs of dealing with organizétsier(the RICO law in the USA).
One of the major advantages of command respongihitid the JCE theory and the
reason why these forms of responsibility are pretein proceedings before ad hoc
international criminal tribunals in relation to ethforms of personal criminal
responsibility (inciting, aiding, abetting etc), tiee possibility of applying them to a
very wide circle of subjects. Although the title tbe institute suggests otherwise, in
the case law of the tribunal the conception is piEmk of applying command
responsibility to civiians who de facto performed command function in the
conditions of an armed conflict. The JCE theorpeesally its extended version, may
be applied both to military and civilian structur@oth forms of responsibility in
some segments have been “fine tuned” in the jurdgmce of the tribunals for the
former SFRY and for Rwanda, so they would “fit’arthe context of the facts of the
situation, and so the question arises of theirnalignt with the international
customary law which was in force at the time of ¢oeflicts in those staté&® The
imposition of these institutions as ready solutians their application in relation to
defendants who were not acquainted with this fofdegal standard at the time they
committed the crime (e.g. command responsibilitgigflians or the extended JCE)
brings into question whether the requirements ae¢ related to the subjective
content of the principle of legality, which are éseeability and accessibility. These
are, of course, only some characteristics by wigsimmmand responsibility and the
JCE are, in terms of concept and content, two eanjlar forms of responsibility.
However, there are some very significant differesnbetween them too. The reason
why the JCE became the favourite tool of the prasee in proceedings before the
ICTY is found precisely in the difficulties relatéd proving command responsibility
such as the relationship of superiority and sulatibn, and, especially, effective
control by the de facto or de jure commander ée subordinate¥’ Moreover,

18 On the discrepancy between the content of intemmalt and national law regarding command
responsibility see DAMASKA 2001

184 Osiel believes that the shift from command resitmlity towards the JCE should be sought in the
fact that the latter sounds “more serious” and iegph greater stigmatism of the defendants who are
found to be “perpetrators of crimes” and not mei@tgessory participants in their commission. The
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the more distant the superior officer is physicatlye more additional evidence is
needed to prove that he knew about the crime. fBaisces the possibility of proving
the command responsibility of persons in civiliatherity who are highly positioned
in the system of government, and are usually philgidistant from the location
where the crimes are committed. These circumstantdee it significantly more
difficult to prove command responsibility when st a case of high level officials in
civilian authority, who, in a formal sense may bdicted on the basis of command
responsibility, but this accusation is very difficto prove for the reasons mentioned.
In the case law of the ICTY the overlapping of coameh responsibility and the JCE
Is permitted. The first instance judgment in theti€rcase of 2 August 2001 states in
paragraph 605 that command responsibility, in a daswhich the commander
participates by “planning”, “instigating ” or “ordeg” the commission of the crime,
is subsumed under the responsibility of the supéoioparticipation in a JCE. In that
case the first instance Chamber first concludetlttteadefendant had a central role in
a genocidal JCE that the entire Muslim populaticuld be forcibly removed from
Srebrenica and that all Muslim men able to servéhenarmy would be killed (88
610, 612, 615, 619 etc.) and that in terms of csicmvered by the JCE, he shared the
same intent with other members of the JCE, andrdeya the excessive criminal
offences, he must have been aware that they weang semmitted as the “natural
and foreseeable consequences of the ethnic clganampaign” (8 615, 616, 620)
whereby, by his participation “of an extremely sfgrant nature and at the leadership
level,” he became responsible as a co-perpetrattineoprincipal perpetrator in the
JCE of genocide (8 642, 644). Although the finsttéance chamber a little later in the
judgement also referred to the command resportgilofithe defendant Krsij since
the crimes were committed by units under his comdriaunt he failed to prevent their
behaviour or punish them afterwards (8 624 e/, &c.), the judgement in this case
however is not founded on the provisions of Arti¢(8) of the Statute of the ICTY,
as the Chamber took the stance that the defendguittsvas sufficiently defined by
applying the JCE construction (8 652). Therefore tluestion of the overlap of
command responsibility with the JCE is resolveceH#n the benefit” of the JCE on
the basis of the example of the rules on apparentwrence by consumption, by
which the rule on responsibility according to Aic/(1) would cover all criminal
content from the narrower rule of Article 7(3) dietStatute (8 605). Apart from in
the Krstt case, the ICTY applied the JCE construction astme time as command
responsibility in some other cases too, in whicmemntator§® notice that these
were not cases of high-ranking defendants (whohly Yery fact alone would have
made a more significant contribution to the JCH)thase who were in lower or even
the lowest positions on the hierarchical ladder. i®dhe Kvaka case, the first
instance Chamber in its judgement of 2.11.2001 lieghpghe construction of the
systemic JCE to the case of the Omarska concemtraamp, in which the crimes
consisted of “a broad mixture of serious crimes wutted intentionally, maliciously,
selectively, and in some instances sadistically3{®) with “the intent to persecute
and subjugate non-Serb detainees” (8§ 320) andvalldccused camp guards were

other reason for this reverse should be sougtteardifficulties related to proving “effective coatt
in command responsibility. OSIEL 2005
'8 |bid.
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found guilty of co-perpetration (and not some otteem of participation) in the JCE
(8 398, 459, 469, 497, 575, 682), where one of tiiRadc) for whom there was
sufficient evidence for the fact of a hierarchicalationship with subordinates and
therefore also grounds for the application of comdngesponsibility, stated that there
was no need for this application since his liapilitas already covered by the JCE
construction (8 570). The Appeals Chamber agredt this in the case, when it
stated that the JCE and command responsibilitydéferent forms of individual
criminal responsibility and in a case where thealegquirements of both forms of
responsibility are met, a conviction should be mteon the basis of Article 7(1)
only, and the superior position should be takea adcount as an aggravating factor
in sentencing®® A similar thing happened in the cases of Obrehoand
Blagojevi&Joki¢ in which the defendants were officers with thekrai colonel or
deputy brigade commander. But the best-known chseeoconcurrence of the JCE
and command responsibility mentioned in literattirevas the Miloew case, in
which the Pre-Trial Chamber, in adjudicating on tlegree of foundation of the
suspicion that the defendant committed the crimiogiénces according to the
standards of proof from Rule 98bis, stated thabB#élt, together with the Serbian
leaders in Bosnian command, participated in the Mk the aim of destroying parts
of the Muslim population in Bosri¥ and that it would have been wise for him to
presume that other members of the JCE would comaribus criminal offences,
including genocide (8 289) in that, in relationthe intention of genocide, it referred
to the Decision by the Appeals Chamber on the lotatory appeal in the Banin
case, in which specific genocidal intent was natessary on the part of members of
the JCE, but only the fact that for the defendHrt crime was reasonably
foreseeable (§ 291, 292). In that way the diffeeawas established between the basic
and the extended JCE in which MiloSeparticipated: in the basic form, all members
of the JCE had to share the same intent, and ifettiended” form the foreseeability
of the criminal offence of one of the members wafigent for the responsibility of
each of them. At the same time this decision stdted MiloSevé could be
responsible for the crime of genocide by commarsgpaasibility too, since he was
the commander of a number of people for whom hevkmehad reason to know that
they would commit genocide or they had committednt he failed to take the
necessary measures to prevent it or punish theepatprs (8 309), curtly rejecting
the warning by the Amici Curiae, that the speaifitent required for genocide cannot
be reconciled and is not compatible with the simplens rea requirement of
command responsibility under Article 7(3) of that8te, as “unmeritorious” (8 300).
Commentators however, justifiably raise the questitether this standpoint by the
ICTY can be reconciled on the one hand with thditi@al standards of criminal
jurisprudence (such as the principle of legal daéin of the incriminated offence and
the rules on the burden of proof), and on the olfard, with the legally dogmatic
characteristics of the JCE and command resporigib& broader analysis lends
supports to those who warn of the “problematic etgjeof the JCE construction and

188 Kvoeka Il, § 104
87 AMBOS 2000, 965, 966
18 prosecutor v. Milosevic, Decision on Motion foddment of Acquittal of 16. VI. 2004. § 143 etc.
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suggest it be narrowed and made more pré€ide. view of the fact that the ICTY
allows “overlapping” of the JCE and command resgohity in indictments, in
consideration of the relationship of these twoitagbns of derived responsibility, it
IS necessary to refer to the question of whethenutative convictions are justified
on the basis of Article 7(1) and 7 (3) of the Statof the ICTY. In the first instance
judgement in the Stakicase it was pointed out that within the framewaofrkhe case
law of that court it was in a legal sense admissibl someone to be found guilty of
one criminal offence according to Article 7(1) ahdicle 7(3). However:

“While there have been cases where a convictiorbbas entered for one Count pursuant to
both Article 7(1) and Article 7(3), there have bethers where a Trial Chamber exercised its
discretion to enter a conviction under only onedheé individual criminal responsibility
even when it has been satisfied that the legalimempents for entering a conviction pursuant
to the second head of responsibility have beeilléaf In such cases, the Trial Chamber has
entered a conviction under the head of resportsibilhich better characterizes the criminal
conduct of the accused?®

The Trial Chamber in the Blagkcase took the position that “It would be illogital
hold a commander criminally responsible for plagnimstigating or ordering the
commission of crimes and, at the same time, reprdam for not preventing or
punishing them** In the Trial Chamber judgement in the Krnojelais iemphasized
that:

“The Trial Chamber is of the view that it is inappriate to convict under both heads of
responsibility for the same count based on the sacte&e Where the Prosecutor alleges both
heads of responsibility within the one count, ama flacts support a finding of responsibility
under both heads of responsibility, the Trial Chanttas a discretion to chose which is the
most appropriate head of responsibility under whalattach criminal responsibility to the
Accused.**?

Article 7(3) of the Statute of the ICTY serves panify as a framework clause in
situations where the primary grounds of responghih Article 7(1) of the Statute
cannot be applied. The Trial Chamber in the Stakise adopted the stance of the
Trial Chamber in the Krnojelac case that: “In casere the evidence leads a Trial
Chamber to the conclusion that specific acts satls requirements of Article 7(1)
and that the accused acted as a superior, ... aatmmvishould be entered under
Article 7(1) only and the accused’s position asupesior taken into account as an
aggravating factor”**® From the case law of the ICTY to date, and thenimgpand
essence of Article 7(3), in which responsibilitycisntained, subsidiary responsibility
pursuant to Article 7(1) of the Statute of the IGTiivclearly arises that cumulative
convictions on both qualifications, on the basishaf same factual circumstances, are
not permissible.

189 HAAN 2005, 194 etc.
190 Stak 1, §463

191 Blaski |, §337

192 Krnojelac I, §173

193 Staki | §465
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CHAPTER TWO

JOINT CRIMINAL ENTERPRISE AND THE PRINCIPLE OF LEGA LITY
1. Nullum crimen nulla poena sine lege and Internabnal Criminal Law

The International Criminal Tribunal for the Forn®RY has jurisdiction for the
criminal prosecution of persons responsible foroserviolations of international
humanitarian law committed in the territory of fieemer Yugoslavia since 1991,
pursuant to the provisions of the Statute of th€MCThe serious violations of
international humanitarian law for which the ICTYshjurisdiction are: serious
violations of the Geneva Convention of 1949 (Aei@ of the Statute of the
ICTY), violations of the laws and customs of wart{éle 3), genocide (Article
4), and crimes against humanity (Article 5). In gvisions on the subject
matter jurisdiction of the Tribunal, the Securityoucil covered only those
standards of international law which have withowulot become part of
customary international law. As was pointed outha Report by the Secretary
general of the United Nations, in line with pargdra?2 of Security Council
Resolution 808 of the United Nations, The Genevaveations comprise the
rules of international humanitarian law and theg #re heart of customary law
applicable for international armed conflicts” The same may be said for the
fourth Hague Convention on the Laws and Custom&af on Land of 1907 and
the regulations in addition to that Convention. Tanvention on the Prevention
and Punishment of the Crime of Genocide of 1948 hécame part of customary
international law, which undoubtedly stems from #dvisory Opinion of the
International Court of Justice on reservations hat tConventiort?> Crimes
against humanity were also established as parustomary international law in
the Principles of International Law recognized lie tStatute of the International
Military Tribunal in Nuremberg and the Judgemeravadn up by the International
Law Commission at its second session held in 19%0sabmitted for adoption to
the General Assembly of the United NatidisThe JCE is not mentioned in any
of the provisions in Articles 2-5 of the ICTY St&u From this it may be
concluded that the JCE is not a criminal offencéhiithe jurisdiction of the
ICTY. Alongside the provisions on criminal offencegich are within the
subject-matter jurisdiction of the Tribunal, forgltonsideration the provisions on
individual criminal responsibility are also impamta Pursuant to Article 7,
paragraph 1 “A person who planned, instigated, relecommitted or otherwise
aided and abetted in the planning, preparatiorxecwion of a crime referred to
in articles 2 to 5 of the present Statute, shallnokvidually responsible for the
crime”. So-called indirect command responsibilitgofhmand responsibility

19 Report of the Secretary-General Pursuant to Papad? of Security Council Resolution
808(1993), 22. Feb. 1993., U.N. Doc. S/25704

1% Reservations to the Convention on the PreventiehRunishment of the Crime of Genocide,
International Court of Justice, Advisory Opinion2d May 1951.

1% principles of International Law Recognized in iearter of the Niirnberg Tribunal and in the
Judgment of the Tribunal, International Law Comimoiss International Law Commission, 1950,
Yearbook of the International Law Commission, 19&dl, Il, para. 97.
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stricto sensu) is contained in the provisions ofiode 7, paragraph 3 of the
Statute. Even in these provisions of the Statwgeetis no sign of the concept of a
JCE. This conclusion, which we could say, is atyudle only one possible, was
reached without any major problems by the Appedlaniber in the Tadicase. It
also noted that the Tribunal’s Statute does notifpédeither expressly or by
implication) the objective and subjective elemerfestus reus and mens rea) of
this category of collective criminality. Therefor®, identify these elements one
must “turn to customary international laW? In that law “Customary rules on
this matter are discernible on the basis of varglaments: chiefly case law and a
few instances of international legislatioff’Despite the fact that it is obvious that
the JCE is not prescribed in any form in the Seéatit the ICTY, which the
Appeals Chamber also established in the dathse, this same Chamber,
considering the responsibility of the accused lh@ murder of five persons in the
village of Jaskii in June 1992, remarked that “international criahin
responsibility embraces actions perpetrated by Heatvity of persons in
furtherance of a common criminal design” adding thales on common purpose
are substantially rooted in, and to a large extefliect, the position taken by
many States of the world in their national legadteyns.*® Acting in line with
the Report by the Secretary General which statas ttie “application of the
principle of nullum crimen sine lege demands that international Court applies
the rules of international humanitarian law, whidve beyond any doubt become
part of customary law”, the Appeals Chambers inTadi case tried to answer
the question of whether the JCE had become pattistomary law beyond any
doubt. As support for the hypothesis establishezt kaat the JCE was essentially
rooted in customary international law and thas itnnplicitly contained in Article
7(1) of the Statute within the notion of “commigsi®mf criminal offence, some
decisions by courts are given in proceedings fones committed during World
War Il, several national legal systems are mentiadnewhich the concept of the
JCE is part of the current law and two internatidreaties — the Rome Statute of
the International Criminal Court and the Internaib Convention for the
Suppression of Terrorist Bombings. On the basighaf analysis the Appeals
Chamber concluded:

“...that the consistency and cogency of the casealagivthe treaties referred to above, as
well as their consonance with the general prinsifge criminal responsibility laid down
both in the Statute and general international erahiaw and in national legislation,
Warrazlyot the conclusion that case law reflects enaty rules of international criminal
law.”

This stance of the Appeals Chamber in the dadse was adopted by almost all
the Chambers in the proceedings that followed. i5the basis of the conclusions
of the Appeals Chamber in the Tadiase, in the Decision on the objection in the

197 Tadi 11, § 194

198 | pid.
19 Tadi 11, §193
2001hid. § 226
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Ojdani case in which the question of the prescriptiothef JCE was considered
in customary international law, it was pointed ¢hat the ICTY has authority
ratione personae to establish and interpret itsely form of criminal
responsibility according to the Statute if it mefetsr conditions:

0] it must be provided for in the Statute, explicivyimplicitly;

(ii) it must have existed under customary internatitawvalat the relevant time;

(i) the law providing for that form of liability mustlie been sufficiently accessible
at the relevant time to anyone who acted in sughyg and

(iv) such person must have been able to foresee thtatie be held criminally liable
for his actions if apprehendéd.

It is interesting that the Chambers of the ICTY dad re-examine the conclusions
reached by the Appeals Chamber regarding the casyostatus of the JCE in the
Tadi case. So, when deciding on the objection mentidoetthe jurisdiction in
the Ojdant case, the Appeals Chamber pointed out:

“The Appeals Chamber does not propose to revisifiitding in Tadt concerning the
customary status of this form of liability. It istssfied that the state practice and the
opinio juris reviewed in that decision was suffidiéo permit the conclusion that such a
norm existed under customary international law 920 when Tadi committed the
crimes for which he had been charged and for whéctvas eventually convicted”®

Bearing in mind the feeble arguments on which tippesals Chamber based its
thesis in the Tadicase, the passivity of the Chambers of the ICTYrugy
incredible and their lack of readiness, insofartl@sy support this stance, to
attempt to offer additional arguments to suppartotit if they believe it to be
unfounded, to offer reasons why it is unfoundederEwn those proceedings in
which an attempt was made to point out the unsilitiabf the JCE concept, there
was not sufficient determination or arguments thdate its essential weaknesses,
but some, we might say, eclectic solutions wereereft, but without the
appropriate reasoning. It has, however, to be addihat the defence in all the
proceedings to date, in which the responsibilitytred accused is based on the
JCE, has been superficial in their criticism ofttbancept. There has also never
been any more serious attempt through the ingiiutif the amicus curiae to
direct any serious objections to that theory. Icestain that all these reasons,
some more, some less, led to the fact that theryhibat the JCE is “firmly
established in customary international law” hasvised all these years almost
unscathed. As may be seen, the JCE theory, asna dbrresponsibility was
introduced into the case law of the ICTY in an redt way. This, of course, led to
a widespread scholarly debate about whether tbiated the principle of legality,
especially from the aspect of that principle whiplohibits ex post facto
application of the la¥® The principle of legality, as one of the fundanaknt

201 pecision Dragoljub Ojdanis motion challenging jurisdiction - JCE, 21.05 300821

292 |hid. §29

23 HAAN 2005; ENGVALL 2005.; DARCY 2004-2005; DANNERMARTINEZ 2005;
POWLES 2004
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principles of contemporary criminal law, is the amgation of a number of
imperatives, without which the functioning of thegll system in democratic
states would be unimaginable. The principle of iile of law arises in liberal
civil doctrine from the end of the f&entury, in contrast to the absolute authority
of an individual or a few>* Strongly imbued with the idea of freedom as the
possibility to live in harmony with the law, thebdral idea of that time,
recognizable in the works of Montesquieu, Roussdae, encyclopaedists,
Beccaria and othef8? the principle of legality with almost all the pri@s on
which it is still founded today, was defined asuamgntee against the arbitrariness
and inequality of criminal law in the paSf The premises on which in
contemporary criminal law the principle of legalisyffounded are: the prohibition
of the retrospective application of the law (nullenmen sine lege praevia), the
prohibition of analogy (nullum crimen sine legeitt), the requirement for the
law to be written down (nullum crimen sine legeifgar), the requirement for the
specific legal descriptions (nullum crimen sinedaxgrta), the principle that there
IS no punishment without a law (nulla poena simge)e The obligation to respect
the principle of legality is also prescribed in thiumdamental international legal
documents on human rights — the International Caneon Civil and Political
Rights (Art. 15), The Universal Declaration of HumRights (Art. 11, paragraph
2) and the Council of Europe Convention for thet€rtion of Human Rights and
Fundamental Freedoms (Article ?). The ratio legis of Article 7 of the

24 Even in Ancient Greece the notion of isonomia appe in opposition to the arbitrary authority
of tyranny. The original notion describes conditiomhich Solon established in Athens when he
“gave the people not so much control over publfaied as the security that he would rule on the
basis of the law aligned with well-known regulagbnin that sense the notion of isonimia,
adopted by English law at the end of th& t&ntury is a synonym for “the equality of the l&w

all citizens” The principle of legality as the imoation of the original principles of the rule aifA,

in the time of the Roman republic, was limited lte prohibition of the retrospective action of the
law. However, that prohibition was not absolutecefone testifies to this in his apology on the
retrospective action of criminal law for behaviouhich tempore criminis was not defined as
punishable, asserting that behaviour was “publih@bitself” or mala in se.

2% The principle of legality was defined for the fitime in Article 8 of the Declaration of the
Rights of Man and Citizens of 1789, and repeatethénFrench Constitution of 1791, and in the
Code Criminal which came into force in the samarydfter that the principle of legality became
part of the Bavarian criminal legislation of 1858d it is believed that Feuerbach, also the creator
of that law and a German professor of criminal lawas the author of the Latin maxim nullum
crimen sine lege, nulla poena sine lege whichilisusted today as a synonym for the principle of
legality.

20 Beccaria writes about this, amongst other thititiss sad but true that even today Carpzov’'s
opinion about an old custom pointed out by Clamd &he torture recommended with malicious
joy by Farinacius represent the law which is afpliéthout hesitation by those who should not be
permitted to have control of the lives of peoplel dneir property without dread.”, BECCARIA
1978

27 Sources of international law, regardless if they@nvention law, international customary law
or general principle of international law, as wasl national legal orders, recognize the legality o
criminal offences and penalties. This assumesttiet is no criminal offences without the law
(nullum crimen sine lege), no penalty without thevi(nulla poena sine lege) and there is no ex
post facto application of the laf. Thereby the principle of legality found applicatidn
international criminal law too, as the untouchapieciple of protection of legal security. The
principle of legality in international criminal lavis particularly interesting in terms of the
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Convention is protection from random or arbitranggement and punishment or
judgement and punishment for actions which at itthe bf commission were not
a criminal offence. It is also forbidden to impoaeheavier penalty for the
perpetrator than the one that was applicable atithe the criminal offence was
committed. Fundamentally in paragraph 2 there esréguirement that regardless
whether a form of behaviour was a criminal offent@ational law, it is subject
to punishment if at the time it was committed itsweacriminal offence according
to the “general principles of law recognised byilisgd nations.” This provision,
almost literally taken from Article 38 of the Stewf the International Court of
Justicé® was also recorded in the Tokyo and Nuremberccjiies, in the trials
of members of the defeated armies in World Wabtldctions which at the time
they were committed were not qualified as crimiofiénces (e.g. war crimes or
crimes against peac&’ When it is a matter of the retroactive applicatagrthe
law in cases with an international element, the lcemPunishing Nazis and Nazi
Collaborators should be remembered, adopted bistheli Knesset in 1950, that
Is a few years after Nuremberg, and on which tligctiment in the case against
Adolf Eichman was based. The act prescribed thespability, for example, of
crimes against humanity, crimes against the Jewalon etc. committed in an
“enemy country” (Germany or the occupied territoig) the period from 30
January 1933 to 8 May 1945. The law is in many wdiferent from the
Nuremberg law founded on the Treaty of London. Afeom the fact that the
jurisdiction ratione temporis of Israeli courts was extended in relation to thiat
the International Military Tribunal in Nurembergtioe period before the outbreak
of World War 1l, the definition of “enemy organizan” in that law was much
broader than the definition of a criminal organi@ataccording to Nuremberg
law. According to the Israeli law, it was sufficteto prove that the defendant was
a member of a specific organization which existadte territory of the enemy
country and whose aim was to carry out or assistamying out actions of an

obligation of lex certa. Descriptions of crimindfences in sources of international criminal law
are not, that is to say, so precisely defined asaalogues of incriminations in national legal
orders. Moreover, only rare sources of internafiammaminal law contain what is known as a
“general part” defining the principle of legalitgnd other principles on which the application of
the special part of international criminal law ésihded. An analysis of the sources of international
criminal law (a total of 274 conventions containgminal elements) confirms that the standards
of that law in the main do not meet the requirermdat precision of legal descriptions and this is a
problem which will have to be resolved in futureview of the position of international criminal
law and its direct application in national legast®ms. See on this BASSIOUNI 2003.

208 According to Article 38 of the Statute of the Imtational court of Justice the sources of
international law are:

a. international conventions, whether general otiqdar, establishing rules expressly recognized
by the contesting states;

b. international custom, as evidence of a genesditigce accepted as law;

c. the general principles of law recognized byli@ed nations;

d. subject to the provisions of Article 59, judictecisions and the teachings of the most highly
qualified publicists of the various nations, asssdiary means for the determination of rules of
law.

29 SAUTENET Crimes Against Humanity And The Principl@f Legality: What Could the
Potential Offender Expect? source
http://www.murdoch.edu.au/elaw/issues/v7nl/saudngext.html, 1.8.2009.
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enemy administration directed against persecutesbps. On the other hand, the
usual membership of a criminal organization withestablishment of the active
contribution by the defendant to its activities wast sufficient as a basis for
criminal responsibility in Nuremberg. The militacpurt of Israel in the case of
Honigman v. Attorney-General concluded without teggin that by the law under
consideration, the prohibition of the ex post faetdion of the law had been
violated, but this was justified by the extraordinaircumstances under which it
was adopted:

»The law under consideration is fundamentally dif& in its characteristics, legal and
moral principles and in the spirit in which it wasitten, from all other laws containing
criminal offences. The law is retroactive and exterial, and its purpose is to found
responsibility for criminal offences which are natherwise foreseen in the criminal
legislation of the State of Israel, and which ane tonsequence of the policy of
persecution of the civilian population by the Nezgime. It is moreover, much stricter
than other criminal laws. What is the reason fig2iThere is only one possible answer:
the circumstances in which those crimes were cotadhivere exceptional, and therefore
it was only just and suitable for the law, in thepkcation and purpose which the
legislator had in mind when he adopted it, to &lsso exceptional as the circumstances
leading to its adoptior?*

The European Court of Human Righfsin the cases of S.W. v. the United
Kingdom and C.R. v. the United Kingdom from 18%5established that the
guarantee enshrined in Article 7, which is an essleelement of the rule of law,
occupies a prominent place in the Convention systdnprotection, as is
underlined by the fact that no derogation fronsipermissible under Article 15
(art. 15) in time of war or other public emergeAtiThis provision is a safeguard
against arbitrary proceedings, conviction and gunent. The court also referred
to the opinion in the case of Kokkinakis v. Gree€d993* for which Article 7
is the incarnation of the principle of legality (lmun crimen nulla poena sine
lege). From these principles it stems that theegatof Article 7 are met if the
individual from the expression of a specific prooigs and insofar as it is
necessary, with the help of court interpretatiomynconclude which action or
omission makes him criminally responsible. The wiagy” in Article 7, as in the

1 GREEN 1962

2 pAVISIC 2006

2125 W. v. United Kingdom, 20166/92 of 22.11.1995 &R. v. United Kingdom, 20190/92

213 » In time of war or other public emergency threaignthe life of the nation any High
Contracting Party may take measures derogating fterbligations under this Convention to the
extent strictly required by the exigencies of tliiation, provided that such measures are not
inconsistent with its other obligations under in&gional law. No derogation from Article 2, except
in respect of deaths resulting from lawful actsvaf, or from Articles 3, 4 (paragraph 1) and 7 Ishal
be made under this provision. Any High Contracfagty availing itself of this right of derogation
shall keep the Secretary General of the Counddwbpe fully informed of the measures which it
has taken and the reasons therefor. It shall alffswnn the Secretary General of the Council of
Europe when such measures have ceased to opedateegorovisions of the Convention are again
being fully executed “.

2% Kokkinakis v. Greece, 14307/88 of 25.05.1993.
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whole convention, represents the written and umevrittaw and implies the
subjective criteria of assessment, especially oesability and foreseeability of
criminal prosecution and punishméft.Although in the Statute of the ICTY
there are no provisions on the principle of legaim the Report by the Secretary
General it is mentioned that “the application oé gbrinciple of nullum crimen
sine lege requires that the International Courtliapghe rules of international
humanitarian law, which have beyond any doubt becpart of customary law,
so that the problem would not arise that only soara not all states support
certain international conventions”. In the case lafvthe ICTY it has been
established that certain legal standards must septehe authoritative law at the
time of commission of the criminal offences withialhthe defendant is charged,
for otherwise a violation of the fundamental prples could occur, whereby
substantive criminal law cannot be applied retivabtt. %° This confirms the
customary status of the principle of legafity. There follows below a brief
presentation of the deliberations of the Appealar@iber in the Tadicase, on the
basis of which the conclusion was rendered thatl@ie is “firmly established in
customary international law”.

215 Miloslavsky v. United Kingdom, 18139/91 of 13.0995.

?1° Stak I, §412

21" The separate and Dissenting opinion of the Judggs&sse on the judgement by the Appeals
Chamber in the Erdemavicase, 811: ,...a policy-oriented approach in treaeof criminal law
runs contrary to the fundamental customary prirciplillum crimen sine lege."
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2. Joint Criminal Enterprise in the Case Law of Couts after World War Il

The Appeals Chamber in the Tadiase based its theory of the “establishment of
the JCE in customary international law” amongst eotlthings on court
proceedings conducted after World War Il, in whiblke JCE is accepted as one
form of criminal responsibility:

“Many post-World War Il cases concerning war crinpeeceed upon the principle that
when two or more persons act together to furtheoramon criminal purpose, offences
perpetrated by any of them may entail the crimiraddility of all the members of the
group. Close scrutiny of the relevant case law shthat broadly speaking, the notion of
common purpose encompasses three distinct categdrllective criminality. %8

In the period from the end of 1945 to the end of9 23 trials were conducted in
Nuremberd?®® one before the International Military Tribunal, dathe others
before national courts, or the courts of the ocaupyorces in Germany. The
legal basis was the Treaty of London and the appgndbtatute of the
International Military Tribunal, and Act no. 10 dghe Control Council for
Germany. The International Military Tribunal triede most prominent military
and political leaders of Nazi Germaffy.In 12 so-called small or auxiliary
Nuremberg proceedings, individual groups of defetslaere tried, depending on
their role in the Nazi government. The fundameldghl act for these trials was
Control Act of the Council no. 10 of $@ecember 1945, which placed within the
jurisdiction of the occupying authorities the tsi@f suspects of war crimes within
the area of its jurisdiction. Proceedings before WI§ Military Commission with
its seat in Nuremberg ran from 9 December 1946 3cApril 1949, and 142
defendants were convicted there, of which 24 werenced to death. Below
there follows a brief presentation of historicadea which the ICTY considered in
its Appeal judgement in the T&dcase, and on the basis of which the Appeals
Chamber concluded that in customary internatioaal there are three forms of
JCE. The first two cases which we shall considareweentioned by the Appeals
Chamber of the ICTY as evidence of the existencgystemic JCE in customary
international law, whilst the other three casesteelto what is known as the
“extended” JCE. The goal of the trial of Martin @oéd Weiss et al., better
known as the Dachau Case of 1945, was to conwcpéople who set up and ran
Dachau, the first concentration camp in Germanyylmch from March 1933 to
April 1945 a large number of people were killedvarious cruel ways, mainly
Russian, Polish and Czech civilians. Although thace number of people killed
cannot be established with any certainty, accorthngpme estimates, as many as

218 Tadk I, §195

219 The question of the principle of legality alsosdn the Nuremberg trials when the indictment
charged the defendants with conspiracy, not onlganducting an aggressive war, but also war
crimes and crimes against humanity. Since thisioafroffence was not prescribed by the Charter,
the Tribunal rejected count 1 of the indictment agabve its attention only to establishing
conspiracy in conducting an aggressive war.

?9HORVATIC et al. 2002
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160,000 people passed through that death ¢ah@ forty defendants, nine were
commanders of the camp or deputy commanders, whdstther defendants were
guards, medical staff, so-called “camp block leatetc. In the indictment they
are charged with, acting to implement their comnmaent to commit crimes,
consciously and willingly helping, supporting andrticipating in subjecting
civilians and prisoners of war of the states withicki Germany was at war, to
cruelty and treatment which included murder, begiriorture, starvation, abuse
of honour and reputation etc. All forty defendantsre convicted, of whom as
many as 36 were sentenced to death, which in the chthree was replaced by
life imprisonment with forced labour. In order toope the theories from the
indictment, the prosecution had to prove threesfaa) that there was a system in
the camp of abuse aimed at committing the crimegtioreed in the indictment, b)
that the defendants were aware of that systemchptitht each of the defendants
by his actions encouraged, helped, supported anather way took part in the
implementation of that system. In this, the positibat each of the defendants
held within the camp hierarchy was of essentialartamce. Thus, if it were a
matter of, for example, a deputy camp command&Sdoctors, the very fact of
the position they held within the camp hierarchyswafficient to find them
guilty. If it were a matter of other persons whadhiewer positions in that camp
hierarchy, e.g. guards, then the prosecution hgutdee that the defendant, using
his position which was not unlawful per se, tookt pa abuse of the inmates, and
thereby in maintaining the system of abuse. Indhi@ments on the indictment,
the defence stated that “common purpose” was regparate criminal offence,
and that that expression was vague, and left thendant in doubt whether he
was being charged with conspiracy or not. In theyréo this comment, the court
stated that the defendants were not being chargéd“@ommon purpose” as a
separate criminal offence, but with breaking the and customs of war, by
participation in the common intent of abuse antinglcamp inmates. The stance
of the court regarding the other comments by tHerd® is not completely clear.
Although in one place it states that the definitiohcommon purpose is not
different from the definition of conspiracy, whietould in itself mean that the
prosecution has to prove everything it has to pratherwise for conspiracy (the
existence of an agreement between the defendénits);lear that it gave up on
that approach for the simple reason that the putgecwould in fact be unable to
prove that sort of conspiracy for several reasdhst is to say, no evidence was
offered in the proceedings of the existence of gneement between the
defendants, which is the condicio sine qua non ha& triminal offence of
conspiracy. Moreover, some of the defendants didemen know each other nor
did they hold their functions in the camp at thenedime. Therefore it is obvious
that the burden of proof, although on the proseaytould be far smaller than it
would be if the prosecution had to prove the eristeof a conspiracy. In the case
against Otto Ohlendorf et al., which is better knoas the “Einsatzgruppen”,
members of paramilitary units were tried who weneler the control of SS units

221 Trial of Martin Gottfried Weiss and Thirty-Nine QGifs, Law-Reports of Trials of War
Criminals, The United Nations War Crimes Commissidolume Xl, London, HMSO, 1949,
source http://www.ess.uwe.ac.uk/WCC/dachau.htm2Q0®.
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before and during World War 1, and whose main tasls to destroy Jews, Roma
and political opponents of the Third ReféA.Group A operated in the area of
central Latvia, Lithuania and Estonia, Group B auMoscow, and Groups C
and D in the Ukraine and later in the Caucasiaa.akecording to estimates from
the archives of the group itself, it was respomsiolr the deaths of more than a
million people. The historian Hilber estimates tlmatthe period from 1941 to
1945 members of these death squads killed aboultiamand a half Jews. From
what is called the Jager report on the operatiomsd&zkommando 3 in Lithuania,
almost 140,000 civilians were killed in five montikereby, according to the unit
commander Karl Jager, the question of Jews in hitis was resolved. The
criminal proceedings in the Einsatzgruppen casecansidered to be the largest
proceedings for mass Kkillings in recent world higtoWhat makes these
proceedings different from other proceedings withime so-called small
Nuremberg trials is that the defendants, in theds@f the prosecution “were not
charged with creating plans for mass Kkillings in affice, but with active
participation in the implementation of those pladgiisectly on the ground through
supervision, direction and taking on active rolasthe bloody harvest.” The
defendants in the Einsatzgruppen case were chamgédparticipating in the
common plan:

“...The basic principle is that neither accordingAct no. 10 of the Control Council, nor
according to any known system of criminal law ifltgef murder limited to the man who
pulls the trigger or buries the body. In line withe recognized principles which are
common to all civilized legal systems, paragrapbf 2rticle 1l of Act no. 10 of the
Control Council regulates several forms of relaglips with crimes, which are sufficient
to establish guilt. Therefore, not only the mainrpedrators are guilty, but also
participants, those who participate with asserth@mcommission of a crime or who are
linked to the plans and enterprises related tocivamission, or those who order to
support crime and those who belong to an orgawizatr group included in the
commission of the crime These provisions do not adybany draconian or new
principles of criminal responsibility?®

In the case against Erich Heyer et al. which isebddnown in literature as Essen
Lynch or Essen We<t, the British military court tried Captain HeyerGaerman
soldier and five civilians for the murder of thiggtish prisoners of war. The trial
was held in the German town of Essen in Decemb#5.1Bhe accused Heyer, on
13 December 1944 handed the three captured Bntikhs to guards, who,
amongst others included one of the defendants, &uehe guards were
supposed to take the prisoners to a Luftwaffe @mit questioning. After he
handed the soldiers over, Heyer ordered the guamtito interfere if civilians
possibly attacked or if they began to abuse theopsgrs of war. In the

22 United States v. Otto Ohlendorf et al. source
ta;p://www.ess.uwe.ac.uk/genocide/einsatzgruppese_dadex_page.htm, 1.8.20009.

Ibid.
%4 Trial of Erich Heyer and Six Others, Law-Reportd dals of War Criminals, The United
Nations War Crimes Commission, Volume |, London, 8® 1947, source
http://www.ess.uwe.ac.uk/WCC/essen.htm, 1.8.2009.
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proceedings it was shown that the order was gieen budly so that the civilians
gathered, who in the end lynched the prisonersasf would clearly hear it. In the
judgement the course of events was presentedHdiggr’'s orders were issued:

“When the prisoners of war were marched through aniae main streets of Essen, the
crowd around grew bigger, started hitting them #mwdwing sticks and stones at them.
An unknown German corporal actually fired a revolaeone of the airmen and wounded
him in the head. When they reached the bridgeaitmen were eventually thrown over
the parapet of the bridge; one of the airmen wlsdkby the fall; the others were not
dead when they landed, but were killed by shotsftbe bridge and by members of the
crowd who beat and kicked them to de&th.”

The Allied military tribunal pronounced Erich Heyguilty and condemned him
to death by hanging. Koenen was also found guity sentenced to five years’
imprisonment. Of the five civilians accused, theurtofound three of them
guilty,?*® whilst two were acquitted due to lack of eviderEke facts of the case
were very similar in the case of Kurt Goebell etlatter known as “Borkum
Island” ?*’ The proceedings against Kurt Goebell et al. weralacted before an
American military tribunal (actually a military camssion) in the German town
of Ludwigsburg from 6 February to 22 March 1946vé&al senior officers,
soldiers, the mayor of Borkum, policemen, a civiliand the leader of the
working service of the Reich, were accused thay thensciously, intentionally,
and unlawfully incited, aided, abetted and partitgal in murder” of seven
American military pilots who were forced to land the island of Borkum in the
north west of Germany on 4 August 1944. After betagtured, the pilots were
forced to walk through the town, where they wereisgtll by members of the
working service of the Reich and civilians. Thedssls guarding them not only
failed to protect the military prisoners, but byithown behaviour they incited
civilians to abuse, in which they themselves ordstiplly participated. When they
came to the town hall the prisoners of war weret ¢ho the soldiers. The
prosecutor stated in the proceedings that the adcwere “cogs in the wheel of
common design, all equally important, each cog gldie part assigned to it. And
the wheel of wholesale murder could not turn withalli the cogs“?® Of a total
of 16 accused, only one was acquitted of the clsangist the others were found
guilty and sentenced to death or long-term prisamtences. In what is known as
the Italian case, to which the Appeals Chamber atders in the Tadicase,
members of the armed forces were on trial of theadled Repubblica Sociale
Italiana which Germany placed under control aftelyldeclared war on Germany
in October 1943. In the trial of D’Ottavio et alrnged civilians unlawfully
persecuted two prisoners of war who escaped frarctimcentration camp. One
member of the group shot at the prisoners withbatintention of killing them,
but one prisoner was wounded and as a result be disd. The first instance

225 |bid.

2% Johann Braschoss was sentenced to death by hamgirigkaufer to life imprisonment, and
Hugo Boddenberg to ten years imprisonment.

2" KOESSLER 1956-1957

8 Tadk 11, §210
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court considered that all the members of the grape responsible not only for

“unlawful deprivation of freedom” (sequestro di pamna) but also for unlawful

killing (omicidio preterintenzionale). The Court @assation in March 1947

confirmed this, stating that for this form of crimal responsibility there must exist
not only a materially important, but also a psyodgidal nexus of causality

between the results which all the members of tbegmanted to achieve and the
different acts committed by individual members bé tgroup. The court then

pointed out:

“...indeed the responsibility of the participant (corrente) [...] is not founded on the
notion of objective responsibility [...], but on ethfundamental principle of the
concurrence of interdependent causes [...]; byeidf this principle all the participants
are accountable for the crime both where they thireause it and where they indirectly
cause it, in keeping with the well-known canon eecmusae est causa causati.”

The court further established that in the specifise there existed:

“psychological causality, as all the participantadhthe intent to perpetrate and

knowledge of the actual perpetration of an attemhpllegal restraint, and foresaw the

possible commission of a different crime. This fight (previsione) necessarily followed

from the use of weapons: it being predictable (doeeprevedersi) that one of the

participants might shoot at the fugitives to attidie common purpose (o scopo comune)
of capturing them?2®

229 bid. §215
20 hid.
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3. Joint Criminal Enterprise in International Conventions

The Appeals Chamber in the Tadiase pointed out that, apart from the case law
mentioned, the concept of a common plan was coefirmby at least two
international agreements — the International Cotiwwerfor the Suppression of
Terrorist Bombings of 1997 and the Rome Statutéhefinternational Criminal
Court of 1998. According to Article 2(3) c of thetérnational Convention for the
Suppression of Terrorist Bombings, a perpetrata ofiminal offence is a person
who, inter alia, “in any other way contributes @ tcommission of one or more
offences as set forth in paragraph 1 or 2, by aigrof persons acting with a
common purpose; such contribution shall be interaticand either made with the
aim of furthering the general criminal activity purpose of the group or be made
in the knowledge of the intention of the group @enit the offence or offences
concerned®! Although in the appeals judgement it is pointed that “the
negotiating process does not shed any light omgasons behind the adoption of
this text” the Chamber concluded that the Conventias important “because it
upholds the notion of a "common criminal purposetistinct from that of aiding
and abetting”. Although the Convention was not amcé at that timé>? the
Appeals Chamber pointed out that “one should naolewestimate the fact that it
was adopted by consensus by all the members oB#meral Assembly. It may
therefore be taken to constitute significant evadeof the legal views of a large
number of States’®® The other international agreement which the Appeal
Chamber mentioned in support of the theory of tws of the JCE in customary
international law is the Statute of the Internatio@riminal Court adopted at the
diplomatic conference in Rome in 1998. Accordingitticle 25, paragraph 3 (d)
of that Statute, individually criminally respongblor a criminal offence within
the jurisdiction of the Tribunal is who “In any ethway contributes to the
commission or attempted commission of such a croyea group of persons
acting with a common purpose. Such contributionl dte intentional and shall
either:

(i) Be made with the aim of furthering the crimirgdtivity or criminal purpose of the
group, where such activity or purpose involves ¢thenmission of a crime within the
jurisdiction of the Court; or

(ii) Be made in the knowledge of the intention kné group to commit the crimé*

%1 International Convention for Suppression of TestoBombings, New York, 12 January 1998,
source https://www.unodc.org/tldb/en/1997_Conventiterrorist Bombing.html, 1.8.2009., The
Act Ratifying the International Convention for Suegsion of Terrorist Bombings, Official

Gazette, International Agreements no. 3/2005. dd£2005.

232\WIDELL 2005, source http://www.serbianna.com/cohstwidell/003.html, 1.8.2009.

28 Tadk 11, §221

234 Rome Statute of the International Criminal Coiat, http://untreaty.un.org/cod/icc/index.html,
1.8.2009., Act to Ratify the Rome Statute of theednational Criminal Court, Official Gazette,

International Agreements no. 5/2001. of 27.04.2001.
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The Appeals Chamber of the ICTY in the Tadase accepted the assessment of
the “legal weight” of the Rome Statute even thotiglias not yet in force at that
time:

“There the Trial Chamber pointed out that the $¢atsi still a non-binding international
treaty, for it has not yet entered into force. Néweless, it already possesses significant
legal value. The Statute was adopted by an ovemihglmajority of the States attending
the Rome Diplomatic Conference and was substangalliorsed by the Sixth Committee
of the United Nations General Assembly. This shtves that text is supported by a great
number of States and may be taken to express ghé pesition i.e. opinio iuris of those
States. **

B5Tadic Il, §223
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4. Joint Criminal Enterprise in Comparative Law

In the Tadt case, the Appeals Chamber stated that the “theideof acting in
pursuance of a common purpose is rooted in themetlaw of many States”:

“Some countries act upon the principle that whendtiple persons participate in a
common purpose or common design, all are resp@n&blthe ensuing criminal conduct,
whatever their degree or form of participation,vided all had the intent to perpetrate
the crime envisaged in the common purpose. If dnibe participants commits a crime
not envisaged in the common purpose or common ilebig alone will incur criminal
responsibility for such a crimé®®

As an example of a state in which a co-perpetrdtmes not answer for the
excesses of other co-perpetrators in the judge@ennany and the Netherlands
are mentioned. On the other hand, there are alsatiees which, “also uphold the
principle whereby if persons take part in a commpéan or common design to
commit a crime, all of them are criminally respdusifor the crime, whatever the
role played by each of them”. However, in thesentoes, if one of the persons
was, “taking part in a common criminal plan or epise perpetrates another
offence that was outside the common plan but neekrss foreseeable, those
persons are all fully liable for that offenc€*The states in which this concept of
common criminal intent is accepted in its widestrfoare France, Italy and the
common law systems such as England, Wales, Cahadbl$A, Australia and
Zambia. We could direct at least two objectionsams the list defined by the
Appeals Chamber. First, some states are not indludi in which the JCE is part
of the law in force, such as South Africa, Nigeaad India. In these states
elements of the JCE are built into the institutminthe common purpose, or
common intent. The probable reason for omittingséhawo states, primarily
South Africa, from the list, is the discussion whibas been going on in that
country for years, especially since the abolitiodntlme apartheid regime, in
relation to the grounds for retaining the instwatin the national legislation. The
reason for the debates, which indicate the doubthrstitutionality of that
institution, are some judgements in which there armsappropriate extension of
the institution, opposed to the principle of géift These judgements prompted a
lively discussion about whether the rule of a “coompurpose”, by which the
actions of one person are imputed to another pewsthout establishing that

2% |pid. §224

27 |bid.

238 By the judgement in the case of S v. Mgedezi @913he doctrine of “common purpose” was
extended to persons who did not make a prior ageaeon the commission of the crime, but they
were actively and intentionally associated witfaittive association). In order for the defendant to
be found guilty on the basis of the extended doetaf “common purpose” the prosecution has to
prove: a) that the defendant was present at theobithe commission of the crime, b) that he was
aware of the attack; c) that he acted with intentdntribute to the common purpose together with
those who participated in the attack and d) thahibyactions from which it stems that he had the
intention to be actively involved in the attack, $tfeowed that he shared a common purpose with
the attackers.
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other person caused the prohibited consequenchks ibehaviour, is in line with
the principle of the presumption of the defendamtisocence guaranteed by the
constitution?>® The other objection to the list drawn up by thep@Aals Chamber
in the Tadé case relates to the statement that these ares statehich the
“concept of common criminal purpose is acceptedtsnwidest form”. On the
contrary, in those countries a lively debate isamay on the question of how far
the concept of the JCE is in line with the prineigf guilt. In that sense, the
assertion that the concept of the “common crimpalpose is accepted in its
widest form” in one legal system given in that,l$tat is Canada, in which the
Supreme Court’'s Decision in the case of R. v. looffam 1990, declared the
form of the doctrine of the JCE unconstitutionalcompletely unfoundeé*’Also

in other states to which the court refers, the ¢aseis not unified regarding the
application of the concepts which in terms of cohtét the extended JCE
concept* This however is only one of the shortcuts, usedthy Appeals
Chamber in the Tadlicase to find defendants guilty when there wasvideace
that they personally committed the criminal offertbey were charged with.
Regardless of the differences in the content of itistitutions of comparative
legislation, which to a greater or lesser extemi@de with the JCE theory, from
the judgement of the Trial Chamber in the Tadase, it could have been
concluded that national legislations, in which solmen of JCE was detected,
were not taken into consideration in the considemabf the roots of that
institution in customary international law. Thattes say, the Chamber expressis
verbis relativized the fact that certain type oEJ®as in force in some criminal
legislation:

“It should be emphasised that reference to natilegidlation and case law only serves to
show that the notion of common purpose upheld teriational criminal law has an
underpinning in many national systems. By contrastthe area under discussion,
national legislation and case law cannot be relipdn as a source of international
principles or rules, under the doctrine of the gahprinciples of law recognised by the
nations of the world: for this reliance to be pessitle, it would be necessary to show
that most, if not all, countries adopt the sameiomotof common purpose. More
specifically, it would be necessary to show thatany case, the major legal systems of
the world take the same approach to this nofitne above brief survey shows that this is
not the case. Nor can reference to national lave hiavthis case, the scope and purport
adumbrated in general terms by the United Natioesre&dary-General in his Report,
where it is pointed out that "suggestions have beade that the international tribunal
should apply domestic law in so far as it incorpesacustomary international
humanitarian law". In the area under discussiomekiic law does not originate from the
implementation of international law but, rather,adarge extent runs parallel to, and
precedes, international regulatici®

> BURCHELL 1997

2401n the second instance judgement in the Tadse, this fact is mentioned in a footnote and is
not given much importance. For criticism see SCHAB2002-2003

241 E g., in the USA courts mainly rejected the usetlw disputed Pinkterton doctrine in
establishing the responsibility of conspiratorséhese of its lack of harmony with the principle of
guilt.

*2Tadk Il, §225
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Despite this reservation, it seems that nationaislation influenced the
introduction of the JCE theory to the case lawhef ICTY to a far greater extent
than the Appeals Chamber was willing to admit ie Tadé case. Although a
very small number of states in the world have lagjen which prescribes some
forms of responsibility which are essentially semilto the JCE theory, their
influence on world events overall is reversely mbjenate to their number. Also
these countries are USA and Great Britain who tijinathe trials after World War
Il had a significant influence on the fact thatemmational criminal law is to a
more significant extent modelled on the common $stem model. Finally, in
the Appeals Chamber in the Taaiase, two of the five members of the Chamber
were judges from countries in which the JCE is pathe currently valid law in a
certain form. It was easier for them, to a greatd¢ent than the other members of
the Chamber, to understand and accept the congkjat) exists in a similar form
in the legal cultures from which they come. In vielwthe fact that national law
had a much greater role in the acceptance of theryhof the JCE than may be
concluded from the judgement by the Appeals Chambe¢he Tadé case, and
bearing in mind that national legislations mentibrie the judgement do not
constitute a coherent legal system, which impliehecent case law, the
commentators are right who believe that it was llggacorrect to allow their
influence in the formulation of the theory of th€El especially its extended
variant.?*®

23 ENGVALL 2005, 28
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5. Discussion

In contrast to the assessment by the Appeals Chaimliee Tadé case that the
Essen Lynch case was an example of an extendedahCihalysis of all the facts
and circumstances of that case point to the comiubat there is little evidence
for this assertion. That is to say, the defendaui®d in accordance with a
common purpose which was aimed at abuse of prisarfewar, and included at
least the indirect intent to kill them. The prisohef war were killed after the
commander incited his subordinates to do so. Tiseabsolutely no evidence that
in that case this was a consequence which goesnbdetye framework of the
common purpose of all the co-perpetrators. On tharary, the death of the
prisoners of war is the result of the action of gneup in the realization of their
common purpos&* and is completely within the framework of an agneet
between co-perpetrators. Moreover, the argumertheyprosecution that in the
specific case it is not necessary to prove theninté the defendant to commit
murder but the less serious criminal offence ofawlil killing, cannot be a
precedent for lowering the criteria of guilt in paipation in a JCE and the
commission of serious criminal offences where éi&snent is very complex (e.g.
genocide). Finally, since in that case no legalisavto the court was appointed,
there is no evidence that the court based its ideca the guilt of the defendant
on the JCE theors’®> When dealing with the Borkum Island case, it may b
clearly seen in the judgement that the court, takaccount of the real
contribution of each of the defendants, which isywdome of them were
convicted of murder and assault and some only sdds actually rejected the
JCE construction, which the prosecution, althoughsed different terminology,
was clearly trying to prove without success. If tbeurt had accepted the
prosecution’s theory then all the defendants, ascgzants in the JCE, would be
equally criminally responsible for the criminal efices which were the “natural
and foreseeable consequences of the J&Here the contradiction may be seen
in the legal reasoning of the Appeals Chamber enThdé case, in which it is
said that “it may be fairly assumed that in thergyéhe court upheld the common

244 The cases of the Essen Lynch and Borkum Islangare cases of basic JCEs, where all the
participants had a common purpose to commit a paxriminal offence. For the formation of
that purpose the official policy of the Nazi paptyayed a decisive role, which through its official
publications publicly encouraged the lynch of capduallied soldiers, as a sign of revenge against
the Allied bombings of German cities. In those rages there is talk of “the barbaric and cynical
character of the terrorist attacks whose perpesatwst not be protected from the German people
by the German army nor the police.” Therefore m thses in which the “people took justice into
their own hands” there cannot be talk of the mwgddrprisoners of war as a foreseeable excess,
but as crimes committed as part of the realizabbrthe common purpose. So in ENGVALL
2005.; DANNER-MARTINEZ 2005; HAAN 2005

** ENGVALL 2005, 21

248 Moreover it is not clear on what the Appeals Chanih the Tadi case based its decision to
to include the Island of Borkum case in the thiedegory of JCE, when it admitted itself that in
that case “the Prosecutor substantially propoundedoctrine of common purpose which
presupposes that all the participants in the commanpose shared the same criminal intent,
namely, to commit murder. In other words, the Pcater adhered to the doctrine of common
purpose mentioned above with regard to the firstgrary of cases.” Tadlill 8211
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design doctrine, but in a different form, for ituftd some defendants guilty of
both the killing and assault charges while otheerewonly found guilty of
assault.*’ In this case again, the Appeals Chamber did rfer afear evidence
that the judgement of the military tribunal wasrided on the JCE construction.
Instead of legal evidence, it offered presumptiamd pure hypothesis:

“It may be inferred from this case that all theww=d found guilty were held responsible
for pursuing a criminal common design, the integing to assault the prisoners of war.
However, some of them were also found guilty of dewy even where there was no
evidence that they had actually killed the prisenBresumably, this was on the basis that
the accused, whether by virtue of their statug oolconduct, were in a position to have
predicted that the assault would lead to the kllof the victims by some of those
participating in the assault®

The case of D’Ottavio that was considered, is digtalae only trial in which the
court (and a national one at that) found the dedahduilty of a criminal offence
committed as part of an extended JEEHowever, here it should also be
mentioned that the case law of the Italian CourCa$sation after World War 1l
was not consistent. So for example, that courthm later case Aratano et al.
overturned the judgement of the first instance tday which all the defendants,
also members of the police of the RSI, were fouaitygof murder. That is to
say, whilst they were arresting several Partisans,of the defendants, in order to
frighten them, fired several shots into the aiteafwhich an exchange of fire
ensued, in which one of the Partisans was killedcotding to the court of
cassation, since the first instance court conclutiatithe members of the police
did not intend to kill the Partisans:

“...It was clear that [the murder of one of the Eatis] was an unintended event (evento
non voluto) and consequently could not be attridhutte all the participants: the crime
committed was more serious than that intended amutoves necessary to resort to
categories other than that of voluntary homicidesTSupreme Court has already had the
opportunity to state the same principle, whereated that in order to find a person
responsible for a homicide perpetrated in the @woifsa mopping-up operation carried
out by many persons, it was necessary to estatbleghin participating in this operation,
a voluntary activity also concerning homicide hasgkm brought into being (fosse stata
spiegata un’attivitvolontaria in relazione anche all’omicididy®

A contrario, without him taking intentional actioalated to the murder, it is not
possible to find grounds for the criminal respoitgibof the defendant for the
criminal offence. This is completely opposite tce tmental element of the
extended JCE which consists of the objective cajegb the foreseeability of
consequences as natural and reasonable. At theofetids consideration, we
could conclude that the thesis of the Appeals Courtthe Tadt case is

247 bid. §212

248 bid. §213

29 ENGVALL 2005.; DANNER-MARTINEZ 2005; HAAN 2005, 1®
20 Tadi I, §216
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unconvincing that the JCE (including its extendadant) is undoubtedly part of
customary international law, because of its usgheénjurisprudence of courts after
World War 1l. In none of the cases (except D’'Ottagase) which, according to
the Appeals Chamber, are examples of extended i3Gkere any evidence that
the court founded its judgement on that legal cowctbn. The fragmented
quotation of indictments, in which, it is true, @atmon purpose is mentioned and
the formulation of presumptions about whether aod hhe court recognized
those theses, is in no way sufficient, as the $agré&eneral of the UN stated in
his report on paragraph 2 of Security Council Resmh 808, to assert that the
JCE theory at the time the criminal offences wepenmitted with which the
defendants before the ICTY are charged, was “withaay doubt part of
customary law”. In short, only one judgement by aional court (!?) in the
period since World War Il in which the court bagbd guilt of the defendant on
something which was close to the concept of theredéd JCE is not and cannot
be indisputable evidence of the establishment & #CE in customary
international law. It is necessary, in that sets@gree with many commentators,
who consider that the firm legal basis for the egsd JCE in international
criminal law, which the ICTY found in case law sn@orld War 1l, does not
exist?® In the Tadt case the ICTY mentioned in support of the thelsig the
JCE theory is *“firmly established in customary megional law”, two
international conventions — the International Cartian for the Suppression of
Terrorist Bombings and the Rome Statute of the I0®e International
Convention for the Suppression of Terrorist Bombimgas adopted immediately
after the terrorist attacks on the US EmbassieKdanya and Tanzania. In his
report in September 1996, the Secretary Generalthef United Nations
emphasized the necessity of considering those avba$ were not covered by
the sector anti-terrorist conventions. These aeedteas of: terrorist bombings,
financing terrorism, the arms trade, money laumgdgrexchange of information
on persons and organizations suspected of terrpfesgery of travel documents,
technical cooperation in the implementation of -#etrorist measures etc.
According to the statements by the Secretary Génattention should also be
given to drawing up measures to prevent the useeajpons of mass destruction
and the use of contemporary information technologyerrorist. On the basis of
that report, the General Assembly of the Unitediofeat by Resolution 51/210
founded an Ad hoc committee to draw up a draftrirgg@onal convention for the
suppression of terrorist bombings, and subsequeamlynternational convention
for the suppression of acts of nuclear terrorisme Tirst draft, about which a
debate was held by the committee, was submittdaebalf of the Group of Seven
and Russia, by France. Negotiations in relatiothéofinal text of the Convention
were completed in December 1997 with its adoptipithie General Assembly of
the United Nations. The main innovations contairedhe Convention which,
amongst other things, later facilitated negotiagion the text of the International
Convention for the Suppression of the Financing Tarrorism and the

5L For instance in ENGVALL 2005.; DANNER-MARTINEZ 260HAAN 2005; DARCY 2004-
2005
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International Convention for the Suppression of aciNuclear Terrorism, relate
to an extensive definition of “explosive and otlethal devices” which does not
cover only bombs but also various forms of non-emwnal devices made by
hand, which are mainly used by terrorist grouptheir attacks. In contrast to the
previous sector conventions, the International @otion for the Suppression of
Terrorist Bombings extended punishability in thesse of the circle of potential
targets of terrorist attacks to all government asfructure premise, public
transport systems and public places. An importambvation was the omission of
provisions on political offence exception, as wek so-called conditional
extradition, whilst the provisions of Article 19 gnée considered problematic,
according to which its application is excluded tiaties of the armed forces
during military conflicts, as those expressions arglerstood in international
humanitarian law which regulate them, and to atitisi undertaken by military
forces of a state as part of their official duty,the extent to which they are
defined by other standards of international lawe Dw the increased danger from
terrorist association, in Article 2 the Conventispecifies a special form of
commission of a criminal offence from the Conventmatalogue. According to
this provision, a perpetrator of the crime woulddogone who “in any other way
contributes to the commission of one or more ofésnas set forth in paragraphs 1
or 2 by a group of persons acting with a commomp@se; such contribution shall
be intentional, and either made with the aim otHering the general criminal
activity or purpose of the group or be made inkhewledge of the intention of
the group to commit the offence or offences coneerf°> This provision, which
in terms of its content is very close to the notadricriminal conspiracy” is built
into the Convention after the example of the led@tuments of the European
Union which regulate international cooperation iapgressing international
terrorism, so that by a wide linguistic formulatignis possible to prosecute
persons suspected of terrorism. Although in the adghese provisions and the
extended JCE this is a case of so-called collectiveinality, in the sense of the
contents, Article 2c of the Convention is signifidlg different from the extended
JCE formulated in the Taflcase. That is to say, whilst in the extended JGE,
foundation of criminal responsibility of a partieipt in a JCE it is sufficient for
him to foresee the criminal offence committed belydhe framework of the
common purpose as a “natural and foreseeable” gqoesee of the JCE, the
perpetrator of the criminal offence according taide 2c of the Convention must
act with intent (the subjective element) and by &cions, contribute to the

32 pArticle 2 of the International Convention for tBeippression of the Financing of Terrorism of
1999 is very similar to that provision, and preses, amongst other things, that a person commits
a criminal offence if he organizes or directs osh&r commit an offence from the Convention
catalogue, or if he “Contributes to the commissiéwne or more (such) offences... by a group of
persons acting with a common purpose. Such cotiibghall be intentional and shall either: (i)
Be made with the aim of furthering the criminaligity or criminal purpose of the group, where
such activity or purpose involves the commissiomwfoffence as set forth in paragraph 1 of this
article (the Convention catalogue) or (i) Be maal¢he knowledge of the intention of the group
to commit an offence as set forth in paragraph thisfarticle.” Therefore, criminal activity or the
criminal purpose of the group is not general inrabter but must include the “committing a
criminal offence” from the Convention catalogue.
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commission of the criminal offences by the grouqe (bbjective element, which is
also required to establish the responsibility oé tho-perpetrator in most
continental legal systems). It is not necessapnmphasize that for states from the
common law and civil law systems it was very diffido reach a consensus even
about this kind of modified variant of conspiracywhich the standard of guilt is
set very high. It is absolutely certain that it Wblbe impossible to reach a
consensus regarding the much more extensive asddel defined formula of
the extended JCE, the more so because it is alkouwrism, which in most
countries is an especially sensitive issue, whishalso indicated by the
impossibility of reaching a consensus over the rikdn of that notion.
Furthermore, it is questionable how far an intaomatl agreement which had not
come into forc&3 can be, as the Appeals Chamber in the Tealse states, “taken
to constitute significant evidence of the legaWseof a large number of States.”
Apart from this, it is not well-founded to apply @nalogy the content of the
regulatory framework created for the needs of segging terrorism, precisely
because of its specific nature, in situations whieiga case of serious violations
of international humanitarian law, because these assentially different
categories. The provisions of Article 2c of theehmiational Convention for the
Suppression of Terrorist Bombings was transferitedally to Article 25 of the
Statute of the ICC. After the states of civil aramon law could not agree on
the provisions on conspiracy which were prescribecarlier versions of the
draft, a solution was adopted which was acceptabtmth sides — in Article 25 of
the Statute a literal transcription of the prows@f Article 2c of the International
Convention for the Suppression of Terrorist Bombimgas built in. In contrast to
the statutes of the ad hoc international crimindgbunals for the former
Yugoslavia and Rwanda, the Statute of the ICC ignéernational agreement
which stems from the agreed will of the statesipartAlthough it does not
contain criminalizing provisions but only provis®mon criminal offences which
are within the subject matter jurisdiction of theiblinal, the Statute has a
significant influence on national criminal law sgists. That is to say, in line with
complementarity principle, by which domestic criainjurisprudence has
principle priority (which even after the ratificati of the ICC Statute proceeds
according to national law), the ICC can take ovescpedings from national
courts if it is convinced that they do not have Wi# for criminal prosecution
(Article 17), or to conduct a re-trial if it is nghtisfied with the decision of the
national court (Article 20). Therefore in nationad it is important to anticipate
all the gaps in both substantive and procedural dad align the content of
national law with the Statute of the ICC in orderdnsure the jurisdiction of
domestic courts and retain their priority over I, especially in situations
when the states have a specific interest in puresiirfa crime committed on the
territory of that state, the victims are its citizeetc). Since “unwilling or unable
genuinely to carry out the investigation or proseeti may be interpreted very
broadly and it is still uncertain which criteriaethCC will adopt in that context, it
IS very important in national law, both substantared procedural, to provide on

233 WIDELL 2005, source: http://www.serbianna.com/anhs/widell/003.html, 1.8.2009.
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the regulative level all the necessary mechanisnthat in practice the principle
priority of domestic criminal jurisprudence wouldtaally be realized. In order to
ensure the priority of national criminal jurispruge, arising from
complementarity principle, each state party mustegulate its own substantive
criminal law so that it may criminally prosecutéemational crimes prescribed in
the Rome Statute according to its own law. Forpleisions of Article 25 of the
ICC Statute, the same may be said as for ArticleoRcthe International
Convention for the Suppression of Terrorist Bombinig literature there is also
agreement that in this provision it is a matterooke variant of conspiracy or
association for the sake of committing a specifimmal offence. The important
deviation in relation to conspiracy is found inttifiect that the Statute requires a
causal contribution from participants in the consia of the crime, which
exceeds mere participation in the agreement almutmitting it. The participant
in the group must act in the common purpose wigtsp intent that is, he must
act with the aim of promoting the criminal activity criminal purpose of the
group, which includes committing criminal offenceghin the jurisdiction of the
court or knowing the plan of the group to commitlsua criminal offence.
Moreover, the provisions of Article 22, paragraphsi®uld not be forgotten,
which prohibit analogy and require the applicatadrthe principle in dubio pro
reo. From this, it is absolutely clear that, in tast to the assertion by the
Appeals Chamber in the Tadicase, none of the international agreements
mentioned contains, whether implicitly or expligjitthe category of the extended
JCE. In the decision on the objection in the Ojéamsise, the Appeals Chamber
stated that the International Court has authoatione personae if each form of
responsibility meets four preconditions, of whietotare very important in the
context of this consideration, and they relatehtodccessibility of the law in force
at the relative time and the foreseeability thataweour in violation of that law
will imply individual criminal responsibility>® In that decision it is emphasized
that “the meaning and scope of the concepts of edeeability” and
“accessibility” of a norm will, as noted by the Bpean Court of Human Rights,
depend a great deal on the content of the instrunmemssue, the field it is
designed to cover and the number and status oé tiwowhom it is addressett®

It is also pointed out that there is a differenaween the meaning of the
principle of legality in national and internatioralv, which is also confirmed by
the understanding of the American military courthie Justice case:

“Under written constitutions the ex post facto relendemns statutes which define as
criminal acts committed before the law was pasbed,the ex post facto rule cannot
apply in the international field as it does undenstitutional mandate in the domestic
field. (...) International law is not the productsihtute for the simple reason that there is
yet no world authority empowered to enact statafamiversal application. International

law is the product of multipartite treaties, contiems, judicial decisions and customs
which have received international acceptance oruiasgence. It would be sheer

%4 Decision on the motion by Dragoljub Ojdanchallenging jurisdiction — joint criminal
enterprise, 21.05 2003., 8§21
% Groppera Radio AG and Others v. Switzerland, 10B89(1990] ECHR 7 (28.03.1990), §68
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absurdity to suggest that the ex post facto rdé&rmwn to constitutional states, could be
applied to a treaty, a custom, or a common lawsi@tiof an international tribunal, or to

the international acquiescence which follows thengs. To have attempted to apply the
ex post facto principle to judicial decisions ofrmmon international law would have been
to strangle the law at birtf®®

Following the difference between the meaning of ghimciple of legality in

national and international law, it arises that¢heeria of accessibility will be met
even if in national law there was no express pioki®n the punishability of
some behaviour, but there is a “long and consistegeam of judicial decisions,
international instruments and domestic legislatdmch would have permitted
any individual to regulate his conduct accordinglyd would have given him
reasonable notice that, if infringed, that standaolild entail his criminal
responsibility”?®’ The Appeals Chamber in the Ojd@nase also points out that:

“...due to the lack of any written norms or standavdar crimes courts have often relied
upon the atrocious nature of the crimes chargezbiwlude that the perpetrator of such
an act must have known that he was committing mecriln the Tadi judgement for
instance, the Appeals Chamber noted “the moralityfasf secondary participants in a
joint criminal enterprise to commit serious viotats of humanitarian law to justify the
criminalisation of their actions. Although the imrabty or appalling nature of an act is
not a sufficient factor to warrant its criminaligstt under customary international law, it
may in fact play a role in that respect, insofaitasay refute any claim by the Defence
that it did not know of the criminal nature of thets.”®

In contrast to this very extensive interpretatidnthee criteria of “accessibility”
and “foreseeability”, the European Court of Humagh® through its rich case
law has set criteria which must be met for a cersaurce of law to be considered
accessible and foreseeable. In line with the juwidence of that Court,
“accessibility” means that the law (it may be venttor unwritten law, which
means that common law is also considered “law’hm $ense of Article 7 of the
Convention for the Protection of Human Rights anddamental Freedoms of the
Council of Europe), must be accessible to all egted parties so they can
become acquainted with its content. Foreseeabditgprding to case law, means
“the clarity and precision of the law”. This meathsit specific legal provisions
must be formulated clearly and precisely so thase¢haffected by legal standards
are able to presume the consequences implied fiy specific action$>® The
objective standard for establishing foreseeabihtyhe case of Streletz, Kessler
and Krenz v. Germany, is converted into the suhjeéf® According to the

¢ Decision on Dragoljub Ojdagis motion challenging jurisdiction — Joint CriminBhterprise,
21.05 2003, 839

7 |pid. §41

%8 pid. §42

?%9 ARNOLD et al. 2002

260 For criticism see the dissenting opinion of Judggarti¢c who considers that the objective
meaning of law must remain independent and streglyarated from any subjective and arbitrary
interpretations. Maintaining the separation of dhgective and subjective in law is the only way to
secure the principle that no one is above the BERENCINOVIC 2001
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subjective standard, it is not sufficient to estdblthe objective ability of the
defendant to recognize the imperative or prohibitstandard of criminal law,
which implies punishability, but the subjective lapiof the specific defendant to
anticipate and recognize his own criminal respdlhitsibas a consequence of
violating this legal standard. Therefore, the strissnot only on establishing the
clarity and precision of a specific legal norm, dbe question whether the
perpetrator should and could have known that he @gsmitting a criminal
offence is assessed according to the subjectivelatd, or from the position of
the defendant®! Bearing in mind the criteria of accessibility dodeseeability, it
is clear that the national law, which was in fonece¢he former Yugoslavia at the
time when the crimes took place, gains a specrakdsion and the ignoring of
the Tribunal of the content and application of thkew is slightly
incomprehensible. That is to say, whilst for sonfighe high ranking military
commanders and state officials it could perhapsl@ened that, by the nature of
their function, they had access to the relevanthaitative law, primarily
regulations of international humanitarian law, thtennot be taken into
consideration in the case of defendants who westgv&aon the ground” and who
as a result of their de facto and/or de jureitpwsdid not know, or could not
have known the content of the norms and standdrttsee]CE theory condensed
into individual criminal responsibility. They can no way be required to know
that, as members of specific groups within the armierces, they may be
responsible for the murder of civilians committegl $obmeone else, and which
they did not intend to commit, although, it is pbgs they foresaw that
something like that was possible. What can be redquof them, as part of the
establishment of the criteria of accessibility dockseeability and which are the
condicio sine qua non the jurisdiction of the triblmay require, is at least a
personal knowledge, we might say awareness, dbdki legal institutions of the
territory of the former SFRY, from which the puradility of certain behaviour
and procedures arises. For this reason it is vaportant, and the Tribunal has
not taken this path in any of its proceedings, stalgish the content of the
relevant criminal law norms of the former SFRY reging the substantive law
material of commission of a criminal offence byaage number of people. With
the exception of the Appeals Chamber in the Ojdaase, in the case law of the
ICTY there have not been any serious attempts tabksh what in this context
was the criminal law and case law in the stateb@former SFRY and whether it
followed the American-Italian or even the Germartdbuapproacti®® According
to Article 24 of the Statute of the ICTY, “in det@ning the terms of
imprisonment, the Trial Chambers shall have re@uos the general practice
regarding prison sentences in the courts of thexdorYugoslavia”. In the statute
there are no provisions about the fact that then@eais are obliged to consider
case law concerning substantive and proceduralimaimaw. In the Decision
already mentioned on Dragoljub Ojdé&si motion challenging jurisdiction it
states “This Tribunal does not apply the law of fbemer Yugoslavia to the

21 ARNOLD et. al. 2002, 25.
22 SASSOLI-OLSON 2000.

88



definition of the crimes and forms of liability Wih its jurisdiction.?®® As was
pointed out earlier, the International Tribunal terms of its subject matter
jurisdiction, applies customary international lahowever, it may also make use
of national law to establish whether there is asoeable possibility that the
defendant knew that the “criminal offence commitiedhe way charged in the
indictment is prohibited and punishable”. The drds®y opinion of Judge Cassese
is along these lines in the judgement in the Erdeéno which the need is
pointed out for an analysis of the law of the stitem which the defendants
originate. That is to say, “a national of one & ®Btates of that region fighting in
an armed conflict was required to know those naliamiminal provisions and
base his expectations on their conteAt4 Therefore it would be appropriate and
judicious to have recourse - as a last resort théonational legislation of the
accused, rather than to moral considerations acypolkiented principles ... this
approach would also be supported by the generairmixdubio pro reo?* By
examining the laws which were in force at the ratgvtime in the former
Yugoslavia the Chamber in the Ojdardase established that those laws “did
provide for criminal liability for the foreseeabéets of others in terms strikingly
similar to those used to define joint criminal eptise.”® In this sense Article
26 of the Criminal Code of the SFRY is mentionediok incriminated the
responsibility of organizers of so-called crimiradsociation. According to this
provision: anybody creating or making use of araaigation, gang, cabal, group
or any other association for the purpose of conmmgittriminal acts is criminally
responsible for all criminal acts resulting frometleriminal design of these
associations and shall be punished as if he himisaf committed them,
irrespective of whether and in what manner he hilngseectly participated in the
commission of any of those acfS” After the break-up of the former SFRY the
Criminal Code of SFRY of 1976 was adopted by thenfr republics with slight
amendments. So in Boshia and Herzegovina aftedebkaration of independence
in 1992, a decree was passed with legal force, highwthat law was adopted,
with a few amendments. In the Republic of Croatia, that law was adopted in
1993, where it was applied right up until the nexnthal Code came into force
on 1.1.1998. It is without doubt therefore that gnevisions of Article 26 taken
from the Criminal Code of the SFRY were in forceBosnia and Herzegovina
(and in Croatia) at the time when the criminal offes were committed with
which the accused are charged before the ICTY. fsponsibility of the

263 Decision on Dragoljub Ojda¢is motion challenging jurisdiction — Joint CriminBhterprise,
21.05 2003., 840

%64 Separate and dissenting opinion of Judge Cassetfedudgement by the Appeals Chamber in
the Erdemo\d case, §49

2% |bid.

2% Decision on Dragoljub Ojda¢is motion challenging jurisdiction — Joint CriminBhterprise,
21.05 2003., 840

%7 The Criminal Code of the SFRY (Official Gazettetloé SFRY nos. 44/76, 36/77, 56/77, 34/84,
74/87, 3/90 and 38/90) Criminal Code of the SFRYadepted at the session of the Federal
Assembly of SFRY 28.09.1976; promulgated by a dedrg the President of the Republic
28.09.1976; published in the Official Gazette oRSFno. 44 of 8.10.1976; correction published
in the Official Gazette of the SFRY no. 36 of 15X877; came into force 01.07.1977.
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organizers of a criminal association which wasodticed into the law of the
former Yugoslavia on the model of the law of thenfer USSR for the sake of
stricter penalties of so called counter revolutigraiminal acts>°® was actually a
separate form of responsibility for the particigif Three conditions must be
met for it to be this form of criminal responsibjti

- above all it is necessary for a person, to craatassociation for the sake of committing
criminal offences, of any form or that he used laeaaly existing association for the same
purpose;

- second there must be a plan of criminal assotiati

- and third, in realizing the activities of the romal association, at least one or more
criminal offences must have been commitféd.

Whether the criminal offence stemmed from the amahiplan of the association
had to be established on the basis of all the wistances. So the Supreme Court
of Croatia in a judgement in 1953., took the stamaipthat the organizer of a
criminal association was not liable for murder, coitted by a member of the
group at his own initiative, without the order anbsequent approval of the
organizer, who, in fact, had the perpetrator diggirand firmly condemned the
act?’* Provisions on the responsibility of the organizefsriminal associations
are very rarely used in case law, which is maimgywegative towards that form
of responsibility of a participator. So in one jedgent, of the Supreme Court of
Croatia from 1974. the restrictive application diet provisions on the
responsibility of the organizers of a criminal asation is clearly pointed out:

“The standpoint is not well-founded that this isase of over-stepping the indictment in
the example when the accused were convicted purguamticle 100 of the CC (counter-
revolutionary threat to the social order), as cgppators, and not as organizers of the
criminal association pursuant to Article 100 of @€ in connection with Article 23. The
accused did not organize a counter-revolutionarywement, but only within the
framework of that movement did they commit a criatiaffence which has the elements
of a counter-revolutionary attack on the state sowal order, pursuant to Article 100 of
the CC. For this reason they are not liable asrizgas, but only as co-perpetrators of the
criminal offence. Since this is not a serious, hutegal qualification, which is more
favourable for the accused, the first instance tcdid not exceed the bounds of the
indictment. "

In the science of criminal law too, provisions ¢ responsibility of organizers
of a criminal association have also received sltaitism due to their lack of
alignment with the principle of guilt. So, one betmost prominent legal scholars

%8 SRZENTIC-STAJIC 1954, 383-387. This is incidentally confirmed Wyetfact that this

provision was mainly applied in proceedings immuaiaafter World War Il, for “reckoning with

the enemies of the new regime” and in terms of lmgioal criminal offences of counter-
revolutionary threats to the state (and socialtdgn

29 BACIC 1995, 304-306

2O SRZENTIC-STAJIC 1954, 383-387

2"1ys NRH u odluci Kz 685/53 od 4.6.1953., cit. poATARI C 1956, 124

"2 pregled SRH, 1974. no. 4,p. 38, by BAVCON et 8B4, 86
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of that time, Ba&i¢, openly supported the repeal of that form of parétory
responsibility:

“...it would be best to delete the responsibilitytioé organizer of criminal association, to
abandon this institution and resolve this issutnémanner well established in European
continental criminal jurisprudence. This soluti@nniot only lacking in the area of guilt;
the question remains open as to the objective iboibn of the organizer to the
execution of each individual act in which he doestake part. It is not justified that the
fact that he created the criminal organizationl$s &he ground for his responsibility for
the separate criminal offence of creating a critnassociation, and for his responsibility
for each individual criminal offence committed;ather words, he is liable for the same
act twice. "

The assessment of the Appeals Chamber of the ifgjrmilarity” between the
JCE and the provisions on the responsibility of trganizer of a criminal
association, no matter how at first sight it seeowrect, is actually a
generalization, because it was adopted without stesyatic analysis of those
provisions in national law. A careful analysis, thie contrary, clearly shows that
the responsibility of the organizer of a criminakaciation is in fact significantly
different from the responsibility based on the agid JCE. There are three
important differences between the responsibilitytted organizer of a criminal
association as formulated by the Criminal Codehef $FRY and the laws taken
on, and the responsibility based on the JCE (ex@nersion) formulated in the
Tadi case:

(i) According to Article 26, only the organizer thie criminal association is liable.
The organizer is the key person who gathered skepemple, created a criminal
collective and coordinated the criminal activite@@sts members. Leading experts
in criminal law, describe the organizer as the dira conductor, the most
important person in the criminal organizatidh"Precisely the organizer is the
key criminal figure who determines the goals of tiraminal association, the
criminal plan, program and activities. This is b@ntribution to the realization of
each individual part executed by the organizatiathiw the framework of its
criminal plan, in whose execution he does not evave to take part himséif
Members of this kind of association are exempt fresponsibility on the basis of
that provision. They are responsible either fordhiminal offence of membership
of a criminal association or according to the geheregulations on the
responsibility of accomplices and/or co-perpetmtdrticle 26 of the Criminal
Code of the SFRY was significantly different fronetprevious Article 27 of the
earlier General Criminal Code. The provision on thininal responsibility of
members of the organization, gang, cabal, groumror other association is
completely omitted. According to the General Criati€ode, their responsibility
was extended to all criminal offences which stemrftech the criminal plan or

23 BACIC 1995, 304-306
274 |bid.
278 |bid.
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collective, even if they did not take part in theeution of those offences. It was
only required for them to be in agreement with éhoffences and to express this
in their actions and behaviour, and that agreerstemmed already from their

agreement with the criminal plan of the associati®a in the case of normal

participants the connection with the commissionthef offence was direct, here it
Is indirect, through the criminal plan of the asation. In the explanations

accompanying the draft, amongst other things, #dasons are given why this
broad conception was abandoned:

»The Draft abandoned this extended criminal resiiiity of members of a criminal
association, for these reasons: firstly now merembership in certain criminal
organizations is incriminated in a Special Part,aaseparate criminal offence. For
perpetration of criminal offences within this kird criminal association, only those
members are responsible who acted directly as patpes, aiders or abettors. This
already stems from the general provisions on ppdion and therefore new special
provisions are not necessary. There is no reasaeeit, for responsibility of members of
criminal associations to be extended to offencewtiich they did not take part. That
leads to complex constructions of causation antt god it is in violation of the basic
principles of the Draft on criminal responsibilityloreover, this solution is in essence
also unfair.2’®

In JCE on the other hand not only the organizehereader is responsible for the
enterprise, but also potentially all persons wheepted that plan. In the end this
leads to the fact that the prosecutor can accugenanfor committing a crime
within the JCE who, in his opinion, accepted thengral plan and, and that could
be, as stems from the majority of indictments beftre ICTY, “a variety of
persons known and unknown”.

(i) The organizer of the criminal association esponsible only for the crimes
committed within the framework of the plan of th@minal association, and not
for excesses of the members. According to the rmastmon stance in case law
and doctrine, the organizer is not criminally resgmble for criminal offences

committed by a member of the organization and whighnot directly connected
with the operations of the organization and itsppge. So in literature the
example is given that “the organizer of a terrogistup will not be responsible for
the criminal offence of rape committed by a memtiethe association, insofar
has it is not established that he participatechat specific crime in some other
way"?’’ (e.g. as instigator or perpetrator). In contrashis, in the extended JCE,
each member is responsible (not just the organizeen for criminal offences

which were not committed within the framework oétbommon purpose if they
were its “natural and foreseeable consequence”.

(i) The organizer of a criminal association whidid not in any way directly
participate in the commission of the specific cnalioffence, may be responsible

28 Explanatory notes to the Draft Criminal Code a&f B#PRY, official gazette of the FPRY, 1951,
p. 108.
" SRZENTIC-STAJIC 1954, 383-387
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for that offence only if it was specifically defitheén the criminal plan in whose
creation the organizer was also involved, or iv@s agreed to commit precisely
that crime, that is, if he knew about that speaififence. This in essence is the
same as the basic JCE where there exists a simead between the accused and
the physical perpetrator. However, responsibilitytbe grounds of a JCE does
not end there. In the extended JCE the particifgalble even when he did not
intend and did not even know that a specific ofeemould be committed, but he
could have foreseen that crime as a “natural anesézable consequence of the
action of the JCE”. It was possible to punish thrgaaizer of a criminal
association only if from all the circumstances lué tase, his intention could be
derived, whilst a participant in a JCE is punisliedrecklessness, which is in
essence a form of conscious negligence.

On the basis of everything mentioned here, it may doncluded that the
provisions on the responsibility of the organizéaariminal association actually
differ significantly from responsibility on the grods of a JCE (extended version)
in that they had a very narrow field of applicatidrhe different aspects of so-
called collective criminality are treated in criralnlaw either through special
incriminations of criminal association or throughengral provisions on
participation by a large number of people in thenoussion of a criminal offence
(participation, co-perpetration).
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6. Conclusion

The Statute of the ICTY was adopted as an appdndixe UN Security Council
Resolution 827 of 25 May 1993, more precisely, msjgpendix to the report by
the UN Secretary General of 3 May 1993, by whiah $Srecurity Council adopted
this resolution. Therefore that Report may be aereid to be a commentary and
an authentic interpretation of the provisions o Btatute. With respect for the
principle of legality, a judge of the ICTY, eventout these instructions by the
Secretary General, should punish individuals exedlg for the international
crimes which the Statute has entrusted to his distion, and for those
international crimes which are undoubtedly partustomary international law at
the time the crime was committed. It is not necgsta point out specially that
the authority of a judge is excluded to establigkt@mary rules by himself, not
examining the case law of the state and the opimiz, and so apply well
established rules. It seems however, that the piddehe ICTY have not also
held to this and, in violation of the principle lefyality, they have at times taken
on the role of legislator, creating by their judgeits new institutes and rules, or
applying convention solutions which had not yetaleped into customary law at
the time the criminal offence was committed. Thieséitutes and rules they have
declared to be customary rules, and later refetoetheir own judgements as
precedents which prove the existence of generdabmasy rules. Joint criminal
enterprise, especially its extended form, look $dike a typical example of this
practice by the court. The possibility of similaifswill in case law was foreseen
by some international law commentators in relatmrticle 19, paragraph 3 of
the Draft Articles on the Responsibility of Statelsthe UN Commission for
International Law, which up to 2000 contained tbhaaept of international crimes
by states, but it did not list them by name, butydoy example, in that this list
could be supplemented with unlawful acts which wlonteet the criteria of
international crimes by states from paragraph Arndtle 19 of this Draft. Most
international law authors criticized this soluti(es well as the concept of the
international crime of the State itself), and thestfierce critics compared it with
the Third Reich, where the principle of legalitysaabolished, analogy permitted
and the criterion introduced of “the healthy fegliaf the people” (,gesundes
Volksempfinden®) as a criterion by which the listariminal offences prescribed
by law would be completed® It is to be expected that the cases in which
excessive creativity may be ascribed to the judgeshe ICTY in defining
customary international law, such as the joint arah enterprise, will cause
similar reactions in doctrine. Although prominen¢mbers of the ICTY claim the
complete opposite)’ an analysis of the case law of the court, leadsh®
assessment that the judges of the ICTY often danmake an effort to prove the
existence of customary international rules in theey wequired by international
law. What this way is may be seen from the prowvisithemselves of Article 38,
paragraph 1, point b of the Statute of the ICJ Wigiwes international customs as

2 See e.g. GREEN 1981, 29-30 and MAREK 1978-1979,448.,474 etc.
219 M[ERON 2005, 817 etc.
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one of the sources of international law and froatesaind case law, of which the
judgement should be particularly stressed in tepude over the boundaries of the
North Sea in which back in 1969 the Internationalu@ clearly established the
method for establishing the existence and conténtustomary international
law.?®° According to Article 38 of the Statute of the IQdternational custom is
“evidence of a general practice, accepted as a.lalthough customary law is
unwritten, the institutes of international law (bewe are primarily interested in
states) in practice behave in accordance with tholes, in that this practice is
accompanied by a legal conviction that precisedy firactice is a legal obligation.
That is why it is said that there are two elemafitsustomary law, that is, that it
arises from the merger of two elements: the objectihe practice of states) and
the subjective (the legal conscious, opinio juris).order for the practice of
institutes of international law to be relevant tbe creation of customary law,
they must be permanent, uniform and continuousreltseno rule of international
law regarding the time period needed for a cempaattice to become a customary
international legal rule. But it may be said in gel that this field is not
characterised by rapid technological developmenthsas for example human
rights or international criminal law), as a longipd of time is usually needed for
the transformation of practice into customary f&For the creation of general
customary rules, universal practice is not requitgdneral practice” is sufficient,
that is, the practice of a large number of staddsich must include, alongside
those who are particularly interested in and imgadrtfor some area of
international law (e.g. coastal state for custontawy from maritime law) and the
most influential states in the world. It is importahat this practice does not
encounter resistance from a significant numbetates. When a legal conviction
arises about the legal obligation regarding a prac(opinio juris) a new
customary law rule is created, which is bindingdbirstates, even those who were
not involved in the related practice and who did oppose it effectively. If the
practice of institutes of international law is rjoined by the opinio juris, that
practice even though it is permanent, uniform amatiauous — will never become
customary law, but remains in the category of lggahbinding customs and the
rules of civility?®? Customary law is sometimes quite complicated tatdish
because it occurs as an unwritten rule. As evideoicgractice and legal
conviction, measures by state bodies, statemepisntatic notes, state laws, acts
of international organizations or those adoptedinérnational conferences,
international agreements, international court ardtration case law, national
case law, and the teachings of the most respeatblicists are taken. Anyone
who claims that a general legal rule exists, mgsa aule, prove its permanent,
uniform and continuous practice, that is, list asngnas possible examples of
practice in which the institutes of internationalvl acted in accord with a certain
rule. On the basis of the proven practice, theiogiris is founded® Even after

280 gSee International Court of Justice, Reports afg@ments, Advisory Opinions and Orders
(hereinafter: ICJ Reports), 1969, §73-81.

281 DEGAN 2000, 79

282 ANDRASSY-BAKOTIC-VUKAS 1995, 2, 14-17; See also ICJ Reports, 1869,

283 DEGAN 2000, 103
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an agreement is adopted codifying a certain araatefhational law, customary
law in that field still exists and is binding fotages and other entities in
international law who are not parties to the cedifagreement, as well as parties
to that agreement in their relations with non-gsii* As far as convention
provisions are concerned, it may be asserted that provisions of those
conventions have become general customary interratiaw only if the majority
of states have become parties to those conventiosisme important states have
refused to bind themselves by those conventioregnhot be considered that the
provisions of those conventions have grown intotamsry law. A typical
example of this are the Protocols from 1977 to @®neva Conventions on
protection of victims of armed conflicts, for whighcannot be claimed that they
are entirely part of general customary internatidas, since for example the
USA, lIsrael, India, Pakistan have not bound theweseby them. This was also
taken into account by the writers of the Statutehef ICTY, which in Article 2
only mentions serious violations of the Geneva @omwon on Protection of
Victims of Armed Conflicts of 1949, and not als@ tprovisions of Protocol | to
that Convention, which also regulate “serious \tiolss” of its provisions.
Therefore although the SFRY was a party to Protb@dl1977, and after 1991,
and so in 1993, at the time the Statute was adppleits successors were too, the
writers of the Statute of the ICTY, precisely fbetreasons given above, that is
the fact that it was not a matter of general cusigninternational law, did not
take into consideration serious violations of Pcotd of 1977. This is explained
in the part of the report mentioned of the Secye@eneral of 3 May 1993. Apart
from reasons of principle, this could also be int@ot for practical reasons. For
example, if before the ICTY — whose Statute dodsregulate that only citizens
of successor states of the former SFRY can be adcus defendant appears who
is the citizen of one of the states who is notrypa Protocol I, the provisions on
serious violations of Protocol | could not be apgliagainst him, since they are
not general customary law. And it would be inadibigsfor the same crime to be
punished or the indictment rejected, dependindhemationality of the defendant.
Precisely opposite to the above, the ICTY mentipiredome cases as a possible
ground for the application of certain provisionsRybtocol I, that the parties in
the conflict as successors of the former Yugoslavéae party to it®° If the
circumstances were the same, but it concerned Xample, a member of the
NATO forces who was an American citizen, or thézeit of another state which
was not a party to Protocol I, this rule could het applied, and this would
therefore create double standards. For the samsengdt is also inadmissible that
the judges also refer, for example, to the Statfitbe ICC (the Rome Statute) as

284 ANDRASSY-BAKOTIC-VUKAS 1995, 36. This was also expressly assertgd tie
International Court in the Nicaragua case, seeR€dorts 1986, §177

85 For example in the judgement in the cases of Bda@K-95-14 of 3 March 2000, see § 172-
173) and Gati (IT-98-29 of 5 December 2003, see § 21) the firstance Chamber considered
that for the application of certain provisions ab®col | it was sufficient that the protocol was
binding for the parties on the basis of the coneentsince the former SFRY was a party to that
agreement, and the took it over by succession. Batgement however mention the bilateral
Bosnian-Croatian agreement of 22 may 1992 in whieh parties undertook to respect certain
provisions of Protocol |, that is Articles 51 antl 5
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an agreement whose provisions reflect generalomssty international la®
Just as the United States stated that it wouldappty the provisions of Protocol
[, to which it is not a party, the USA’s resistaritoeghe Rome Statute is also well
known. That is to say, after the United States esiigthe text of the Statute in
2000, bearing in mind Article 18 of the Vienna Cention on the Law of Treaties
of 1969, which foresees certain consequences emerthe signing of an
international agreemefft’ it informed the depositors that it did not intetad
become a party to the Statute and therefore itwatige had no legal
consequences. Therefore the Rome Statute, lik@dtiol, cannot be mentioned
as evidence that some rule contained in one of ikgmart of general customary
law. The failure of the United States to accedethat Statute and its open
resistance to its provisions, prevent the provisiohthe Rome Statute becoming
customary law. Reference to the Rome Statute © iaBdmissible for another
reason of principle — it did not exist at the timkethe conflict in the former
Yugoslavia nor when the Statute of the ICTY wasph€eld, and cannot serve as
evidence that some rule or institution was pargeferal customary law at the
time the offence was committed which is being treore the ICTY. If for a
provision of the Statute it is thought that it eefis existing customary law, and
that it was applicable at the time the criminalkeaffe was committed, this has to
be proved, in the way given above. In this coniext important to emphasize
that the ICTY, or any other international court,ynmot retroactively apply more
detailed rules on some crime, which it is true, ekast at the time the crime was
committed, but these more detailed rules stem faonagreement or the case law
of a state from after the crime was committed him $ame way, the ICTY, or any
other international court, may not create new rutescrimes within the
framework of the crimes entrusted to it by the &&tif it does not prove that the
necessary elements for this exist in customary kat is the case law of the
states and opinio jurf$® In the examination of the existence of customauy, lit

is necessary to move forward without any conclusiaiready drawn, strictly
keeping to the rules on the need to analyse clyehd case law of the states and
the motives of that case law. This kind of objeeti@pproach to testing the
existence of opinio juris has led the ICJ on sdvecaasions to what we could
call “negative proof”. That is to say, careful aysas by the Court has frequently
led to the conclusion that certain permanent case Has not yet led to the
creation of customary law due to the lack of opijies. One of the examples of
this kind of “negative proof’, which had widespreaepercussions, was the
Advisory Opinion on the Legality of the Threat osd&Jof Nuclear Weapons of
1996. The Court considered in detail various aspetthis question and on the

8 Tadk 11, §222

287 Article 18 of the Vienna Convention on the Law akdities states: “A State is obliged to
refrain from acts which would defeat the object andpose of a treaty when: (a) it has signed the
treaty or has exchanged instruments constitutiegttéaty subject to ratification, acceptance or
approval, until it shall have made its intentioaar! not to become a party to the treaty; or (bag
expressed its consent to be bound by the treatydipg the entry into force of the treaty and
provided that such entry into force is not unduyaged.”

*%% DEGAN 1991, 448
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basis of an analysis of state practice, conclutatithe creation of customary law
on prohibiting the use of nuclear weapons was priexeby a constant conflict
between opinio juris in the embryo stage and tlile ststong insistence on the
practice of intimidation using nuclear weapdfisThe International Court was
certainly not satisfied that it had to give thisrepn — both because of its content
and also because of the reactions which would lgléaliow — but a careful, lege
artis, analysis of the case law of the statesdetidt conclusion. Therefore, from
this and similar examples from the case law of Ititernational Court, we can
conclude that the establishment of the existenagpofio juris requires a careful
analysis of the case law of states and the legalictoon accompanying that case
law, that is, the motives for carrying out that edaw, without any prior
conclusion or task imposed. Opinio juris is not tlegal opinion of an
international judge or an international courttilbes not have the relevant case
law of the states which needs to be carefully a®aly “Proving” opinio juris
without mentioning the case law of states suppgitiioes not mean much. This
Is rather the desire for legal regulation of somegtgion de lege ferenda or what is
more dangerous, the creation of legal rules underguise of customary law
arising from the judge’s fear that there could bsitaation “non liquet®® It
seems that it is precisely this fear that led jedgé the ICTY to proclaim as
customary law rules which do not have support endase law of the states. The
ICTY has in other ways gone beyond the bounds ofutisdiction and given
opinions on questions which in no way come undejutisdiction. So, although
the Statute of the ICTY does not mention the crohaggression, for example in
the Blaské judgement, indirectly (not using the word aggressibut giving its
definition), it proclaimed the Republic of Croatthe aggressor against the
Republic of Bosnia and Herzegovina. It is well kmothat this assessment may
only be given before a court (the International @oar arbitration, to whom the
states have by agreement entrusted jurisdictiatetade on a dispute. The ICTY
cannot give an opinion on this nor express an et opinion, since by so
doing it violates the principle of legality, the necso because in its deliberations,
it could not even refer to a decision by the SeguCiouncil about this, since it
does not exist. The Security Council, within its rowuthority, examined the
situation in detail in the light of the provisionéthe Security Council Resolution
3314 (XXIX) of 14 December 1974, and took into agwoall the circumstances
of the case in making its decision about whetherais a case of aggression. In so
doing it had in mind Article 2 of the definition,hich amongst other things,
prescribes that the Council can decide, bearingmimd all the relevant
circumstances, that a certain act or its conseasewere not of sufficient gravity
to constitute aggression. And according to the iopitof some of our writers “in
the context of all the events.. it would be hardassert with certainty that the
occasional presence of the Croatian army ... in Boand Herzegovina.. was of

89 Advisory Opinion on the Legality of the Threatldse of Nuclear Weapons, ICJ Reports 1996,
§73.

20 This fear was actually admitted directly by thega Shahabuddeen in his separate opinion in
the case of Gacumbitsi (ICTR-2001-64-A df July 2006) before the International Criminal
Tribunal for Rwanda, see §51
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such gravity or such intensity that it would congé an act of aggressiofi™
Although it is hard to speculate on the decisiohtghe Security Council, it seems
that this conclusion was the closest to realityatTib to say, if it had been an act
of aggression, the Security Council would have texhcThe conclusions of the
ICTY on the aggression by the Republic of Croagjaimast its neighbouring state,
given outside the authority of the Court and withany support in international
rules, cannot bind anyone and may be considerelkgal terms to be non-
existent. In fact the Court went into an arbitrassessment of the aggression,
probably because it wanted to establish the exdstef an international conflict
in order to apply certain rules. But in that case ICTY should have started from
the common Article 2 of the Geneva ConventionshenRrotection of Victims of
Armed Conflicts of 1949, which gives a definitiorf oternational armed
conflicts. Article 2, paragraph 1 states that tbhevention will be applied: “to all
cases of declared war or of any other armed comilech may arise between two
or more of the High Contracting Parties, even & $tate of war is not recognized
by one of them.” Why the ICTY in an assessmenth& importance of the
conflict did not begin with these provisions andemne the existence of animus
belligerendi, by an analysis of international agmeats concluded between the
two states before and after the internal conflmtsween the Bosnjak and the
Croatian forces, the significance of support frdra Republic of Croatia for the
forces in Bosnia and Herzegovina and other relefactors, remains an open
question. This blatant oversight gives us the righspeculate whether this path
was too demanding or it was avoided because itdvimad to unwanted results.
Another shadow is cast over the competence ofGfi¢& |- at least in the eyes of
lawyers in continental circles — regarding the dieci by the Appeals Chamber in
the Hadzihasano¥icase about whether one of the co-defendants (Kuoiura)
could be responsible on the basis of command ra#pbty for crimes which
were mainly committed two months before he tookoffite as commandef?
The very fact that the Chamber researched custolaarto find an answer to this
question seems slightly incredible to continengalylers. And if they sigh with
relief, finding that the Chamber did in the end dade that Kubura could not be
held responsible on the principle of command resimility for crimes committed
before he took up office, since there is no suderiational legal rule, and
assuming that this research by the Court was tlseiltreof its excessive
pedanticness, they are in for more surprises. Thab say, two judges gave
separate opinions on this. One of them, Judge Hgserted that the starting point
should be the fact that command responsibilityait pf customary law. After that
it should be examined whether the purpose and lofgilsat principle demands its
application in the case of Kubura. The second, d&ltahabuddeen, asserted that
this new commander could still have punished tlepoasible persons for the
crimes committed not long before he took officekirig the standpoint that a
different opinion collides with the object and pose of the relevant provisions of

I DEGAN 1991, 460

292 see Prosecutor v. HadZihasarp@ecision on Interlocutory Appeal challenging ddiction in
relation to Command Responsibility, IT-01-47-AR7@&, 17" July 2003, §45; see also §46-48 and
50.
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Protocol 1> Was this reasoning, completely foreign to contiaklawyers, who
will not go further with their consideration if is indisputable that the defendant
was not commander at the time the crimes were ctieulithe result of the
education of some judges in common law systems;lwlaspecially in the latter
stages of development, were basically law creatgdjunlges? Or is this
exaggerated “creativity” in finding applicable rslthe result, as we have already
mentioned, of the fear of a situation of “non lif@Whatever the reason was,
this case is a good illustration of how far thenstaof the ICTY may differ from
what is for continental lawyers usual, and evenspehsable. The question in
principle arises, whether the principle of legaigybrought into question in the
very fact that principles, rules and institutescommon law are introduced into
the case law of the ICTY, which are essentiallyedént from those in continental
law. That is to say, the defendants are exclusiyeyn countries within the
continental circle to which the reasoning given \abas foreign. Do not the
defendants in this situation find themselves imsifoon where they are answering
for crimes which they could not have expected tgpbeishable at the time they
were committed? One of these situations is thedlotction of the institute of the
joint criminal enterprise. Here it seems appropri@t quote the statement by the
Chamber of the European Court of Human Rights fthen judgement already
mentioned in the case of Kokkinakis v. Greece &3l 9vhich pointed out that the
criminal offence ,...must be clearly defined in lawhis condition is satisfied
where the individual can know from the wording loé relevant provision and, if
need be, with the assistance of the court’s ingation of it, what acts and
omissions will make him liablé® This generally known rule, which is valid for
both national and international criminal law, seetosneed to be constantly
reiterated. These considerations should be suppletidy the standpoints taken
by Judge Shahabuddeen on the fact that the prenoiphullum crimen sine lege
does not prohibit international criminal courtsriraaking part in the progressive
development of the law, under the condition that faw created in this
progressive development by the courts containsvérg essence of the crime,
although that may not correspond to all the detdilélthough written carefully
and in a scholarly manner, this means, in othedsjothat Judge Shahabuddeen
believes that judges have the authority to create, more detailed rules about a
crime which existed at the time the crime was cottemj if those detailed rules
contain the essence of the crime itself. We haveadl pointed out that that
would mean the retroactive application of more ikdarules which did not exist
at the time the crime was committed and the priecgf legality would thereby
be violated. The benevolent relationship of Judgerdvl to these standpoints is

293 |bid., Separate and Partially Dissenting Opinidrdedge David Hunt and Partial Dissenting

opinion of Judge Shahabuddeen, §14 and 15. We hkeady commented on references to
Protocol | above

294 K okkinakis v. Greece, 14307/88 of 25.05.1993.

2% Principle of nullum crimen sine lege does not fmpgressive development of the law,
provided that the developed law retains the vesemrse of the original crime even though not
corresponding to every detail of it.“, see SHAHABDEEN 2004, 1007
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astonishindg>® but after these standpoints by the judges of @Y it becomes
clearer to us how it is possible that the dubimsitute of the joint criminal
enterprise could in time become predominant indimlents and judgements,
suppressing institutes which are more legally detman for prosecutors and
judges. Did the Chamber of the ICTY in the secamgtance judgement in the
Tadi case justify its assertion that the institutehd joint criminal enterprise is
“firmly established in customary international lawd in addition is upheld, albeit
implicitly, in the Statute of the International Bunal.”??" Starting from the
second assertion, it should be pointed out thatdwenot see any grounds for
claiming that the Statute implicitly upholds thestitute of the joint criminal
enterprise. Neither paragraph 1, nor paragraphAtafle 7 of the Statute relates
directly or indirectly to responsibility for crimeshich would be the result of
participation in a joint criminal enterprise. Thexplanation” why the Statute
implicitly contains the institute of the joint crinal enterprise is only found in the
second instance decision in the Ojdaocase, where it mentions that the list of
“forms of liability” in Article 7, paragraph 1 ohe Statute, is non-exhaustive, as
suggested by the use of the phrase “or otherwidedaand abetted® It is hard
to fathom how the Chamber came to this conclusidrere is no way that the
drafters of the Statute would actually give thegesl of the ICTY authority to
supplement the list of “forms of responsibility”.rdfn everything we have
mentioned so far, precisely the opposite conclugemrreached. Precisely to
prevent that kind of interpretation, in the Repoytthe Secretary General of 3
May 1993, it is emphasized that the applicationtteé principle of legality
requires that the international court applies rudésnternational humanitarian
law, which are “beyond all doubt part of customéaw”. If the creators of the
Statute had the application of the institutionteg ICE in mind, they would have
included it in the Statute. In the second instgndgement in the Tadlicase and
in later judgements, the ICTY did not clearly defirthis new form of
responsibility, and it would be superfluous to r#pagain that criminal law in
general and international criminal law too, legaflgquire clear and precise
definitions. The assertion by the second instanican@ber in the Tadicase that
the JCE is not a separate form of criminal offebgea “form of perpetration” by
which a person committed a criminal offence prématiby the Statut&’ in no
way contributes to a clearer definition of thatiitoge. On the contrary, it could be
said that it even further confuses the conditicgngsoapplication and makes even
greater arbitrariness possible for the Prosecuwdimh the Court in its application.
The assertion of the firm establishment of theitut& of the joint criminal
enterprise in customary international law is nollvf@inded, especially regarding
the third “extended” form of the joint criminal emprise. An analysis of cases
which are given in the second instance decisiothéenTadé case to support the
claim of the firm establishment of the institute tife JCE in customary

2% MERON 2005, 825-826

2T Tadk 11, §220

298 Decision on Dragoljub Ojdaés Motion Challenging Jurisdiction — Joint Crimir@hterprise
(IT-99-37-AR72, of 21 May 2003), §19.

% Tadk 11, §188
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international law, shows that in case law the akzoeg® of this form of
responsibility is very limited. Even the secondtamee Chamber itself points out
that in some countries (for example the Netherlaards Germany) a defendant is
responsible for crimes arising from a joint crimireterprise if he shared the
same criminal purpose with the other members oktiterprise. However, if one
of the participants commits a crime which was moe$een in the joint criminal
enterprise, he alone shall be liable for that crifieThe case law of states
therefore, is not so uniform, as the Chamber itadlits. Not even the most
important cases which the Chamber presents asreadef the customary law
importance of the “extended” form of the joint cival enterprise: the Essen
Lynch before the British military court, and Kurb€bel et al. (also known as the
Borkum Island case, which were presented above)yr&e¢he American military
court®, do not offer clear and unambiguous support to dksertions of the
second instance Chamber in the Tathise. That is to say, in none of these cases
did the court expressly say that some of the ppdants in the enterprise were
already punished on the basis of the fact thaethwes a foreseeable risk that in
the realization of the joint criminal enterprisesgecific crime would take place.
The second instance Chamber in the dadise, therefore, merely assumed that
individual participants of the enterprise were ginaible, without establishing the
intent to commit the crim&? The only case which the second instance Chamber
mentions as support for its assertions of the coatg law character of the
“extended” joint criminal enterprise and which neeatl the requirements, is the
judgement by the Italian Court of Cassation in 1947he case of D'Ottavio et
al>*® Therefore the question may quite rightly be astedvhat basis the second
instance Chamber in the Tadicase drew the conclusion about the firm
establishment of the “extended” form of the JCEustomary international law.
Alongside cases from case law, the second inst@meenber in the Tadicase
mentions as evidence that the JCE is part of cumtprmternational law the
provisions of two international agreements: Arti@B, paragraph 3 d) of the
Rome Statute of the International Criminal Couri®98 and Article 2, paragraph
3 ¢) of the International Convention for the Supggren of Terrorist Bombings,
adopted by the General Assembly Resolution 52/18% december 199%* We
have already talked about the force of this kind evidence: agreements
concluded fifteen and more years after the crimesewcommitted cannot be
evidence that a criminal offence was part of gdnewatomary international law
at the time the crime was committed. For the Rortau& we mentioned the
additional reason which hinders this: the fact thatne of the most important
states refuse to become party to it is a hindraodes content becoming part of
customary international law. A systematic analyseds to the conclusion that
neither in the second instance judgement in thei¢Tedse, nor in the other
judgements by the ICTY, is any convincing evidemdtered that the JCE is

300 |pid.,8224.

01 bid., §205-213

302 cf. POWLES 2004, 606 etc.
303 Tadk II, §215

304 |bid., §221-224
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“firmly established in customary international laafid “implicitly upheld in the
Statute of the ICTY”. The “creation” of this fornf responsibility in the case law
of the ICTY is a violation of the principle of Idlgg as one of the fundamental
principles of contemporary international criminahi
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CHAPTER THREE

OBJECTIVE ELEMENTS OF THE JOINT CRIMINAL ENTERPRISE
THEORY

1. Introductory remarks

The Appeals Chamber in the Tadase defined three components of the objective
element which are common to all forms of JCE. GTbmponents, which must be
cumulatively established, are:

i) A plurality of persons, who need not be orgadiseithin a political, military or
administrative structure;

i) The existence of a common plan, design or psepahich amounts to or involves the
commission of a crime provided for in the Statute.

iii) The participation of the accused in the commparpose, which includes the
perpetration of one of the crimes provided forhia Statuté®

2. Plurality of Persons

In the Kvatka case the Appeals Chamber emphasised that “& ¢oiminal
enterprise can exist whenever two or more peopléicpmte in a common
criminal endeavour. This criminal endeavour cangearanywhere along a
continuum from two persons conspiring to rob a bemthe systematic slaughter
of millions during a vast criminal regime compriginthousands of
participants.°® Such vagueness in the sense of numbers of thgsgethin JCEs
has resulted in uneven practice in compiling indeits. Some indictments for
JCEs have been approached highly ambitiously asidde almost all the persons,
both known and unknown, in the area of conflict] éimose who may have been
linked with them in any way, while others limit JE€ just a few persons, who
jointly carried out individual armed offensives &mdestablished or supported
particular systems within which crimes were comeditt The first way of
constructing JCEs is found in Rriet al., in which the Prosecution stated that “a
number of persons participated in this joint criatienterprise.” Each participant
made an essential contribution to the executionthi$ enterprise and the
achievements of its goals, whether by action, inactproceedings or conduct,
individually, or in collaboration with others orrthugh others. Among the many
who participated, along with others, in the JCErentbe following:

- Franjo Tdman (deceased, 10 December 1999), the Presidém 8fepublic of Croatia;
- Gojko SuSak (deceased, 3 May 1998), the MinisfeDefence of the Republic of
Croatia

305 Tadi I, §227
306 Kvocka |, §307
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- Janko Bobetko (deceased, 29 April 2003), Genierdhe Army of the Republic of
Croatia;

- Mate Boban (deceased, 8 July 1997), Presidenth@fCroatian Community (and
Republic) of Herceg-Bosna;

- Jadranko P, Bruno Stojt, Slobodan Praljak, Milivoj Petkodi Valentin Cori¢,
Berislav Pusj;

- various other officials and members of the HerBegna/HVO government and
political structures, at all levels (including inumnicipal governments and local
organisations);

- various leaders and members of the Croatian DeatiocUnion and the Croatian
Democratic Union of Bosnia and Herzegovina ateléls;

- various officers and members of the Herceg-BasW& forces, special units, military
and civil police, security and intelligence sergcparamilitary formations, local defence
forces, and other persons who participated understipervision of or in collaboration
with these armed forces, police and other elements;

- various members of the armed forces, police, rifgcand intelligence services of the
Republic of Croatia;

- other persons, both known and unknown.

The circle of JCE participants is broadly definedthe joint indictment against
Cermak, Marka and Gotovina, in which, along with the accusee, fibllowing
are mentioned:

“... many persons participated in this joint criadirenterprise. These persons included:
Franjo Tuiman (deceased), the President of the Republic oht&r Gojko Susak
(deceased), the Minister of Defence of the Repulolic Croatia; Janko Bobetko
(deceased), the Chief of the Main Staff of the HMiluL7 July 1995, when he retired,;
Zvonimgi&(fervenko (deceased), the Chief of the Main StathefHV (appointed 17 July
1995)..

Apart from those named in the indictment, it alsentions “various officers,
officials and members of the Croatian governmemnt palitical structures at all
levels (including those in municipal governmentd &tal organisations); various
leaders and members of the HDZ; various officerd amembers of the HV,
Special Police, civilian police, military police @mother Republic of Croatia
security and/or intelligence services, and others@es, both known and
unknown.”% A broadly defined circle of participants in a J@Elso found in the
indictment in the Btanin case:

“Apart from those accused of this undertaking, rgdanumber of individuals were also
involved, including Momir Tali, other members of the ARK Crisis Staff, the leatlgr
of the Serbian republic and the SDS, including RadoKaradzi, Monxilo KrajiSnik
and Biljana Plav$§i members of the Assembly of the Autonomous Regidfrajina and
the Assembly's Executive Council, the Serb Crita$fs of the ARK municipalities, the
army of the Republika Srpska, Serb paramilitargésrand others™®

%97 prosecutor v. Gotoving&ermak and Markg joint indictment of 17 February 2006, § 16
308 |4;

Ibid., § 17
%99 prosecutor v. Radoslav @&min, 9.12.2003, §27.4.
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A broadly conceived JCE undoubtedly serves the guuusr's purpose of
demonstrating more easily the subjective element GfCE. Namely, such a
construction allows numerous criminal offences éddbelled as the “foreseeable
consequences of a criminal design”. On the oth@dhthe fewer participants
there are in a JCE, the fewer criminal offencesmassibly be categorised as the
foreseeable consequences of a criminal desigrhdrPtit et al. case, it can be
seen from the construction of the indictment theg prosecution distinguished
between the “leaders” and “other members” of th&.JChus, for example, 823
states that “the leaders and other members of mherpgise, including Franjo
Tudman, Mate Boban and Jadranko &rpursued a two-track policy toward the
Republic of Bosnia and Herzegovina and its teryitddn the one hand, the
leaders and various members of the JCE often cthipublicly to support the
Government of Bosnia and Herzegovina (sometimesedfier “BiH
Government”) and an independent and sovereign Basmd Herzegovina. On the
other hand, and less publicly but more substapfighe leaders and other
members of the enterprise pursued their objective Greater Croatia, along the
lines of the Croatian Banovina.” However, it ispassible to conclude beyond
doubt who, apart from the circle of the accusedevaetually “leaders” and who
“other members” in this enterprise. Without drawisgch a distinction, it is
impossible to determine fully and precisely the c#jpe contribution of each
category of participants. Furthermore, 8§25 of tididtment states that “while not
every member of the HVO or the HDZ-BiH was part tbé joint criminal
enterprise, Herceg-Bosna, the HVO and the HDZ-Bietavessential structures
and instruments of the joint criminal enterpriserom this it is clear that the
indictment lacks not only positive criteria for a&slishing the circle of persons
who are to be considered part of the JCE, but mégmtive selection, i.e. criteria
by which it would be possible to determine the widlials who were members of
these “criminal structures”, but who were not parthe JCE. This sheds light on
contradictions in reference to the JCE in the itmdent, which in one place
affirms the “criminal” character of Herceg-Bosnhe tHVO and the HDZ-BiH,
while at the same time reaching the contradictagctusion that “not every
member participated in the JCE”. This sort of l&bglpoints to a conclusion on
the “criminal character” of certain political orgaations (e.g. HDZ BiH),
territorial organisational units (Herceg Bosna) anditary defence structures
(HVO), from which the “incrimination” of the memlserof these structures is
deduced. This is not all in line with regulationgsvgrning individual criminal
responsibility in the Statute of the ICTY The practice of determining the circle
of participants in a JCE too widely was criticisedhe first instance judgement in
Brdanin case. By the indictment of 9 December 2008loRiav Btianin, member
of the Serbian Democratic Party and president & @risis Staff of the
“Autonomous region of Krajina”, was charged wittamhing and executing the
campaign of ethnic cleansing of the non-Serbianufan of the territory of
Prijedor®* In the absence of evidence that the accused ipatécd personally in

%10|n the indictment it is not stated that specifitres were committed by individuals, but the the
HVO, HDZ BiH and Herceg-Bosna.
311 prosecutor against RadoslawiBnin, 9 December 2003.
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the acts of the commission of the criminal offenagh which he is charged, the
prosecution used the already established theoryGif, as formulated in the
Appeals Chamber’'s judgment in the Tadcase, to establish individual
responsibility. According to § 27.1 of the indictmegainst the accuseddnin:

“The purpose of the joint criminal enterprise wag fpermanent forcible removal of
Bosnian Muslim and Bosnian Croat inhabitants fron tierritory of the planned Serbian
state by the commission of the crimes alleged in®® 1 through 12.” This JCE came
into existence “no later than the establishmernthefAssembly of the Serbian people in
Bosnia and Herzegovina on 24 October 1991 androgedi throughout the period of the
conflict in Bosnia and Herzegovina until the signof the Dayton Agreement in 1995.”

Starting from the fact that the accused had natgrexdlly committed any of the
crimes with which he was charged, in our view th@lTChamber took the correct
position in holding that the prosecution must prtwe existence of an agreement
he had concluded with the direct perpetrator of tt@minal offence.
Consequently, according to the position of the [T@lhamber, for the accused to
be culpable of extended JCE, it is required to eradkie existence of this
agreement and the fact that the committed crimoféénce is a natural and
foreseeable consequence of the agreement. Theas®med in the first instance
judgment in the following manner:

“...for the purposes of establishing individual cnval responsibility pursuant to the
theory of JCE it is not sufficient to prove an ursianding or an agreement to commit a
crime between the Accused and a person in chargm a@ontrol of a military or
paramilitary unit committing a crime. The Accusednconly be held criminally
responsible under the mode of liability of JCE hetProsecution establishes beyond
reasonable doubt that he had an understandingtereeninto an agreement with the
Relevant Physical Perpetrators to commit the pdeiccrime eventually perpetrated or if
the crime perpetrated by the Relevant Physicald®ejors is a natural and foreseeable
consequence of the crime agreed upon by the Accasedthe Relevant Physical

Perpetrators*?2

For an accused person to be found responsible engtbund of JCE, the
Prosecution must prove not only his objective dbation to the establishment
and/or maintenance of the JCE, but also the existefi an agreement with the
direct perpetrator. This was reasoned by the T@hamber in the following
manner: “...the fact that the acts and conduct ofaaoused facilitated or
contributed to the commission of a crime by anoffexson and/or assisted in the
formation of that person’s criminal intent is naltffecient to establish beyond
reasonable doubt that there was an understandiras @greement between the
two to commit that particular crime. An agreememtween two persons to
commit a crime requires a mutual understandingr@angement with each other
to commit a crime3 After having found that no indirect evidence exish the
basis of which it would find that such an underdtag or agreement existed

312 Brdanin I, §347.
313 bid., §8352.
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between the accused and the physical perpetrdttine orime, and that also other
reasonable conclusions could be drawn from thedattte implementation of the

Strategic Plan in unison (for example, that theevaht physical perpetrators
committed the crimes in question in execution afess and instructions received
from their superiors) other than that an understandnd/or agreement existed
between them, the Trial Chamber refused to apply a8€ a form of personal
criminal responsibility of the accused in this ¢gsersuant to Article 7(1) of the
ICTY’'s Statute. The Prosecution filed an appealirssiathe first instance

judgment, in which it pointed out, inter alia, théte Trial Chamber acted
erroneously by requiring:

a) that the direct perpetrator must be a membtreodCE;

b) that it was necessary to prove direct understgnok agreement between the accused
member of the JCE and the direct perpetrator o€timee;

c) that the application of the JCE theory is lirdite enterprises of a smaller scale.

In an effort to make the presented appellate dilegs more credible and
convincing, but also legally justifiable, the prosgon referred to the decision of
the Appeals Chamber of the ICTY in the Rwamakumasec Namely, in that
case, the jurisprudence of the courts in the postldWar 1l cases RuSHA and
Justice was taken into account, according to which,the Prosecution’s
understanding, it is not required that the diresfpptrators of crimes be members
of a JCE. According to the interpretations of theases by the Appeals Chamber
of the ICTY in the Rwamakumba case, which the IC3 Yrosecution was ready
to assume in the Banin case, for an accused person to be found dgustyfices

to prove “his conscious participation in a natiod&igovernment-organised
system of cruelty and injusticé* According to this understanding of the
prosecution, the standards accepted in the Jusig=e lead to the conclusion that,
under JCE theory, for an accused person to beygusiuffices to prove that the
accused had knowledge of an offence charged imthetment, and that he or she
was connected to the commission of the criffeAs pointed out by the
prosecution, it is not necessary to insist thairect perpetrator be a member of a
JCE, because a way always exists to connect tmeecdommitted with the
existence and activities of a JCE. According t® ghdsition of the prosecution,
the imputation of responsibility to the accusedegally well founded if it is
proven that the direct perpetrator was merely &itobis hands. In their answer to
the allegations of the prosecution, the defencin@faccused Banin argued that
a comparison drawn with the two quoted post WorldrW cases is inaccurate,
since in the RUSHA case the judgment was not rexdden the basis of JCE,
while in the Justice case the defendants weredgtinvolved in the commission
of the charged crime¥® By way of commenting on this first ground for appe
we deem it necessary to point to the brief subohittethe Appeals Chamber in
the capacity of an amicus curiae by the Tribunasogiation of Defence Counsel

314 Brdanin 11, §368.
318 |bid.
318 |bid., 8371.
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(hereinafter ADCY'" Although in its brief the amicus curiae distandéself from
the allegation that the JCE theory does not exigtternational customary law, it
warned that the elements of the doctrine are definethe Appellate Chamber
judgment in the Tadicase and that these elements constitute a bipdeapdent
for all the Chambers of ICTY. In this sense, AD@ported the conclusion of the
Trial Chamber according to which both the accused the direct perpetrator
must be members of a JCE, because this is consistgh the existing
international customary law, the precedents of Appeals Chamber and the
subject and purpose of international criminal gestiln the conclusion, ADC
points out that should the Appeals Chamber actepptosecution’s arguments, it
will undermine the legitimacy of the Tribunal anadternational criminal law.
Namely, to convict Bfanin for crimes committed by persons who were not
members of a JCE would question the purpose of |[Gatyich is to affirm the
idea of reconciliation between the former warriraytigs on the territory of the
former SFRY. In consideration of the question abatether the person who
carried out the actus reus must be a member of B the Appeals Chamber
pointed out that in order to find the accused rasfide on the grounds of JCE, of
relevance is not who committed the specific crirnet whether the crime in
question forms part of a common purpose. It inéiddhat the Appeals Chamber
in the Tad¢, Vasiljevic and Krnojelac cases did not clearly resolve whethe
principal perpetrators must have participated inJ@E. Given that in the
Tribunal’s jurisprudence so far different terms édween used for perpetrator
(material perpetrator, physical perpetrator, retévphysical perpetrator), the
Appeals Chamber decided to call him the princigapptrator. However, it made
a mistake by doing so because, when it comes to, JCEansformed the
perpetrator, who is in fact in a position of secarydmportance, into the central
criminal figure in terms of terminology and subst@nThis wording suggests that
perpetrators are in fact central criminal figuretich is not in accordance with
the essence of the concept of JCE as derived aimasponsibility. After all, this
terminology diverges from that established in tG@&Y’s jurisprudence until then
(see the judgment of the Appeals Chamber in thejélac case, in which it is
pointed out that the term principal offender meamgre than mere physical
perpetrator).

17 Decision on Association of Defense Counsel ReqtesParticipate in Oral Argument, 7
November 2005. Amicus Brief of the Association afénse Counsel — ICTY (“Amicus Brief”), 5
July 2005.
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2.1. Whether the Principal Perpetrator Must Have Paticipated in a
Common Purpose?

It is pointed out in the judgment of the Appealsa@iber in Bdanin that the
Tadi case does not clearly resolve whether the prihgpgoetrator must have
participated in a common purpoSé. However, an analysis of the Appeals
Chamber’s judgment in this case leads to an ewntuldferent conclusion. The
position of the Appeals Chamber in this case iati@h to the question whether
the direct perpetrator must be a member of a JCEbeadiscerned when the
Tribunal determines, when answering the questioetidr under international
criminal law the appellant can be held criminabgponsible for the killing of five
men even though there is no evidence that he paigdaled any of them, that it
should be decided whether the acts of one persorge@ rise to the criminal
culpability of another where both participate ire tiexecution of a common
criminal plan®*® It stems from this that both persons, that is,abeused and the
direct perpetrator whose actus reus is includeatiah of the accused, must jointly
participate in the execution of the common crimipatpose. It is precisely this
joint participation in the criminal purpose for tikemmission of the particular
crime that forms the basis for counting the actthefphysical perpetrator as those
of the accused for whom no evidence exists thaiensonally participated in the
commission of the crime he is charged with. Paftshe Discussion of the
Appeals Chamber’'s judgment in the Tadase quoted below present a clear and
transparent insight into the positions of that Chanregarding this question:

- “Many post-World War Il cases concerning war @grproceed upon the principle that
when two or more persons act together to furtheoramon criminal purpose, offences
perpetgazlged by any of them may entail the crimiredility of all the members of the
group”.

- “The third category concerns cases involving acmn design to pursue one course of
conduct where one of the perpetrators commits amwhich, while outside the common
design, was nevertheless a natural and foreseeabkequence of the effecting of that
common purpose®*

- “Criminal responsibility may be imputed to all rieipants within the common
enterprise where the risk of death occurring wath laopredictable consequence of the
execution of the common design and the accusecitfar reckless or indifferent to that
risk. Another example is that of a common plandieibly evict civilians belonging to a
particular ethnic group by burning their housesdine of the participants in the plan, in
carrying out this plan, kill civilians by settindhair houses on fire, all the other
participants in the plan are criminally responsifide the killing if these deaths were
predictable™??

- “As is set forth in more detail below, the regumrents which are established by these
authorities are two-fold: that of a criminal intemt to participate in a common criminal
design and the foreseeability that criminal acteothan those envisaged in the common

318 bid., §406.
319 Tadi 11, §185.
320 1bid., §195.
321 Tadi I, §204.
322 bid.
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criminal design are likely to be committed by othegarticipants in the common

design™3%

- “As for the objective and subjective elementdi crime, the case law shows that the
notion has been applied to three distinct categook cases. First, in cases of co-
perpetration, where all participants in the comnu@sign possess the same criminal
intent to commit a crime (and one or more of thartualy perpetrate the crime, with

intent)” 324

- “With regard to the third category of cases,sitappropriate to apply the notion of

‘common purpose’ only where the following requirertse concerning mens rea are
fulfilled: (i) the intention to take part in a jdircriminal enterprise and to further -

individually and jointly - the criminal purposes dhat enterprise; and (ii) the

foreseeability of the possible commission by otiembers of the group of offences that
do not constitute the object of the common crimmaipose. Hence, the participants must
have had in mind the intent, for instance, torglat prisoners of war (even if such a plan
arose extemporaneously) and one or some membeitse afroup must have actually

killed them”3?®

The Appeals Chamber finds that cases such as thi§eva& and Krnojelac cases
do not conclusively resolve whether the principatpetrators must be members
of a JCE®® Let us recall that in the Vasiljgvicase the background of the
incriminated event was very similar to that in ffedic case. This was a smaller
group of armed persons, and in the absence of mxadéhat any of them directly
committed the crime (these were killings of unarrortians), the Trial Chamber
based the responsibility of the accused on JCEryhdbconcluded that “there
was understanding amounting to an agreement betWéan Luki¢, the Accused
and the two unidentified men to kill the seven Nlsmen, including the two
survivors.®’ Given this agreement, the accused is charged paitticipation in
“this joint criminal enterprise to commit a killingy preventing the seven Muslim
men from fleeing by pointing a gun at them whileythwere detained at the Vilina
Vlas Hotel, by escorting them to the bank of Drii@er and pointing a gun at
them to prevent their escape, and by standing dethi@ Muslim men with his
gun together with the other three offenders shdréffore the shooting startetf™
Although it is not explicitly stated that these demtified men were members of a
JCE, the fact that it is necessary to establish existence of an agreement
between the accused and the direct perpetratorBesninat they too must be
members of the JCE. The Trial Chamber also condliutiat if the crime is
committed by one or other of the participants joiat criminal enterprise, all of
the participants are equally guilty of the crimgaedlless of the part played by
each in its commission.” In the same case, the Algp€hamber found that “...
with regard to the extended form of joint crimiradterprise, what is required is
the intention to participate in and further the coom criminal purpose of a group

323 bid., § 206.
32%\bid., § 220.

328 |bid.

326 Brdanin 11, §407.
%27 yasiljevié |, §208.
328 |bid.
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and to contribute to the joint criminal enterprigen any event to the commission
of a crime by the group™ It also stems from this that the crime must be
committed by a group, that is, at least by an inldial who belongs to the group
in which the common design was formulated. Furtleanthe Appeals Chamber
found that the accused is responsible for a critheracthan the one which was
part of the common design “only if, under the cmatances of the case it was
foreseeable that such a crime might be perpetiataexhe or other members of the
group...”3*° The Appeals Chamber accepted the standard froffiatié case that
“the common plan or purpose may materialise extearnmously and be inferred
from the fact that a plurality of persons acts mson to put into effect a joint
criminal enterprise®*! The argument that the purpose may materialise
extemporaneously clearly leads to the conclusian tihe direct perpetrator of a
crime can only be a person who is a member of a Bi@&Eelf and who in this
manner puts this plan into action. In other casmsdacted before the ICTY,
which the Appeals Chamber did not mention in thidgment, we find several
instances of support for the argument that thectiperpetrator of a crime must be
a member of a JCE. For example, in the &wocase:

- “The Trial Chamber considered that a co-perpetrat a joint criminal enterprise shares
the intent to carry out the joint criminal entegariand actively furthers the enterprise. An
aider or abettor, on the other hand, need not sadbs share the intent of the other
participants; he need only be aware that his dmrion assists or facilitates a crime
committed by the other participant§®.

- “Where the aider and abettor only knows thatasisistance is helping a single person to
commit a single crime, he is only liable for aidiaugd abetting that crime. This is so even
if the principal perpetrator is part of a jointrarnal enterprise involving the commission
of further crimes. Where, however, the accused lenthat his assistance is supporting
the crimes of a group of persons involved in atjaiiminal enterprise and shares that
intent, then he may be found criminally responsibibe the crimes committed in
furtherance of that common purpose as a co-petpgtra’

- “Appellant Kvaika appears to argue that a co-perpetrator in & goiminal enterprise
must physically commit part of the actus reus ofime in order to be criminally liable.
The Appeals Chamber disagrees. A participant ioi@ jcriminal enterprise need not
physically participate in any element of any criree,long as the requirements of joint
criminal enterprise responsibility are met. As fhadic Appeals Chamber explained,
‘[a]lthough only some members of the group may ptally perpetrate the criminal act
(murder, extermination, wanton destruction of eitigowns or villages, etc.), the
participation and contribution of the other membefsthe group is often vital in
facilitating the commission of the offence in qiest. ***

39 vasiljevic 11, §101.

%30 |bid.

BlTadk I, § 227; Vasiljievé 11, §109.
332 Kvocka Il, §88.
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Moreover, also in the Siricase, the Trial Chamber, although indirectly, tisat
through the element of understanding/agreementotanat a specific crime,
accepted that direct perpetrators must be membarS©E:

- “The Trial Chamber is of the view that the plar&acting in concert with others’ refers
to the participation of several persons in a ctileccommission of a crime®

- “A person can still be held liable for criminatts carried out by others without being
present — all that is necessary is that the pef@ons an agreement with others that a
crime will be carried out.®*®

- “A joint criminal enterprise requires, in additido showing that several individuals
agreed to commit a crime, that the parties to tireeament took action in furtherance of
that agreement®®’

335 Simi¢ 1, §149.
3 Simic 1, §158; Krnojelac 11, § 81.
337 Simic 1, §158.
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2.2. Is Joint Criminal Enterprise Theory Limited to Enterprises of a Smaller
Scale?

The Appeals Chamber in &nin dismissed the position and explanation of the
Trial Chamber that the jurisprudence of the Triduegarding the application of
JCE theory had so far related to a limited teryit@uch as Srebrenica, Prijedor
and Bosanski Samac. Stating that it was true tha¢veral of the Tribunal’s cases
the JCE mode of liability had been applied to caskgh did not involve the
accused in high positions of a hierarchy of powdse Appeals Chamber
concluded that the reason for this was the circantsts of the cases themselves,
not the elements of the theory which would limg @pplication only to such
cases. Therefore, in the opinion of the Appealsn@i&, the Trial Chamber erred
in concluding that the JCE mode of liability wag appropriate for high ranking
accused persons in cases such as this. Criticthag position of the Appeals
Chamber, due warning should be made here of theningeaf this syntagm.
Namely, small scale enterprises should not exodlgivbe understood as
enterprises in which a relatively small number efsons have participated or in
which a relatively small number of people wereddll They should be understood
as the joint actions of certain groups of peopl®\wate not positioned at the very
top of the hierarchy of civil and/or military poweand which are directed at
specific military operations or involve a limiteéeld of activity. ,Small scale
enterprises* are also those which include crimesmited within an organized
system of abuse limited to one camp, and a smaliof armed persons who had
acted jointly in connection with the commissionagparticular crime. This is also
demonstrated by the jurisprudence of the tribumdlgh were hearing cases for
post World War Il crimes, for example in the cagmiast Erich Heyer et al.,
better known in literature as Essen Lynch (EssestWWehich was quoted in the
Tadic case to support its theses that the JCE theorgemply rooted in
international customary law. This was a case bdfoenilitary tribunal who tried
Captain Heyer, a German soldier and five civilidns the murder of three British
prisoners of war. The case against Kurt Goebelalet better known as the
Borkum Island case has a similar profifé.In the Almelo case three Germans
were indicted, who had killed one British prisorar war. Similarly, in the
Hoelzer case a Canadian military tribunal convidte@e Germans for killing a
Canadian prisoner of war. In the Jepsen case, titistBtribunal decided on the
responsibility of Jepsen (one of the several aculse the death of interns from
a concentration camp, who were in transit to arrotb@centration camp several
weeks before the capitulation of GermamyIn what are called “concentration
camp cases” it was also a matter of small scalergnses. Accordingly, the goal
of the trial of Martin Gottfried Weiss et al., batkknown as the 1945 Dachau trial,
was to convict the persons who established and rasimied Dachau, the first
concentration camp in Germany, in which from Maté&33 to April 1945, a large
number of persons, mainly Russian, Polish and Czadhans, were killed in

% KOESSLER 1956-1957, 183
%39 Trial of Gustav Alfred Jepsen and others, Procegsibf a War Crimes Trial held at Luneberg,
Germany, (13 — 23 August 1946), judgment of 24 A1d1946.
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various cruel way3* In the proceedings before the ICTY, the JCE comstis
applicable mostly to small scale enterprises. Adicgly, for example, Vidoje
Blagojevic and Dragan Jokiwere found guilty of, inter alia, aiding and abeijt
genocide and prosecution of Bosnian Moslems inShebrenica enclave. The
deputy commander of the Drina corps of the VRS, d3&¥ Krsté, was also
convicted of aiding genocide committed in that pdrBosnia and Herzegovina.
The administrator of the Ea Kazneno-Popravni Dom Milorad Krnojelac was
convicted for subjecting Moslems and other non-Sedoprolonged and routine
imprisonment, repeated torture and beatings, Rdlinprolonged and frequent
forced labor and inhuman conditions and for aidimg deportation and expulsion
of majority of Bosnian Moslem men and non-Serbsnfrthe Municipality of
Foca. Kunarac, Kova and Vukové were found guilty of participation in the
Bosnian Serb forces campaign in the broader aréaxaf, which lasted from the
beginning of 1992 until mid 1993, for the purpodeethnically cleansing this
territory of Bosnian Moslems. In the Kéka et al. case it was a matter of the
responsibility of the accused for the administratiof the Omarska camp, in
which the inmates, mostly Bosnian Moslems, werejestbd to inhuman
treatment, torture and killing. Milomir Stakiwas found guilty of the crimes
committed as the result of a campaign to persanoieSerbs in the municipality
of Prijedor during 1992. In the Td&dcase, in which elements of the JCE theory
were formulated, it was a matter of a small grofigroned persons responsible
for killing civilians in the village of JaS&. The situation was also very similar in
the Vasiljevé et al. case, in which the accused were chargdd paitticipation in

a military group which terrorized the local Moslgrapulation in the vicinity of
ViSegrad in the period from 1991 to 1994. In stateswhich forms of
responsibility similar to JCE are applied, we disal confirmation for the theses
that this form of responsibility is limited to srhakale enterprises. In the S v.
Safatsa case (better known as the “Shaperville)Sadso quoted in the Trial
Chamber judgment in the Kika et al. casé''before the Supreme Court of the
Republic of South Africa six of the eight accuseetevconvicted for participation
in mob violence which resulted in the death ofvart@ouncilor. The court found
that the behavior of the accused ranged from pagipar of inflammatory
materials, holding the victims for other attackdrgiting the mob to kill the
victim, throwing stones at the victim and belonginghe part of the group which
attacked the victim. In a case with a similar dattbackground, S. V. Motaung et
al., several members of the group were convictedhenbasis of the common
purpose theory, for killing an alleged police infar. The confirmation that the
common purpose theory is only applied in the case of the South African
courts to small scale enterprises is also fourtiéncases S v. Mitchell et al., S v.
Thabetha et af'? etc. The analysis of the post World War |l triblsha
jurisprudence, the ICTY’s jurisprudence and theedasv of national courts in the
states in which forms of responsibility similar J€E are applied, leads to the
conclusion that JCE has been constructed as a ddmasponsibility which can

340 5ee v. Kvoka |, §276-278
341 Kvoeka I, s. footnote n. 513
342BOISTER 1992, 167
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only be applied to small scale enterprises limteedpecific military operations, a
limited area of activities, one camp or a smallugref armed persons who acted
jointly in connection with the commission of a sfieccrime. Accordingly, the
Appeals Chamber’s conclusion in thedBnin case that JCE theory could be
applied to large scale enterprises is not legaliyntied.
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3. Common Purpose

In its case law the ICTY has adopted the stance“tising the concept of joint
criminal enterprise to define an individual's respibility for crimes physically
committed by others requires a strict definition asfmmon purpose®*® The
common purpose, in the Tédcase, was defined as “the policy of committing
inhumane acts on the non-Serb civilian populatibrthat region in BiH in an
attempt to create a Greater Serbfd.The attack on Sivci and Ja&kiof which
Tadi was accused, was in this context of inhumanepaisetrated on numerous
victims in accordance with a recognisable plan. Thenmon purpose in the
Staki case was defined in six strategic goals held ey ldadership of the
Bosnian Serbs in Bosnia and Herzegovina, formuldtgdRadovan Karadgi
among which the primary goal was the separatioBaybs from “the other two
national communities®”® The consolidation of Serbian power in the murility
as a goal, i.e. common purpose, was realised batiege an atmosphere of
pressure on the non-Serbian inhabitants of the cipality, carrying out a
propaganda campaign which contributed to the patian of the population, the
creation of an atmosphere of terror, and the faonatf the Omarska, Keraterm
and Trnopolje camp¥? In the Krsté case, the Trial Chamber established that the
accused had participated with “the political andfolitary leadership of the VRS
formulated a plan to permanently remove the BoshMaslim population from
Srebrenica, following the take-over of the encldwam 11 through 13 July, this
plan of what is colloquially referred to as “ethmieansing” was realised mainly
through the forcible transfer of the bulk of theilcan population out of Potari,
once the military aged men had been separatedtfremrest of the populatiori**

In the Milutinovic et al. case, the accused, who were high-rankirganyi and
state officials in the Socialist Republic of Yugmsh, were accused of
participating in a JCE the goal of which was, amotiter things, “the expulsion
of a substantial portion of the Kosovo Albanian plagion from the territory of
the province of Kosovo in an effort to ensure aoudid Serbian control over the
province.”*® According to the indictment against Milan Martthe goal of the
JCE of which he was accused was “the forcible reaho¥ the majority of the
Croatians, Muslims and other non-Serb populatiomfapproximately one-third
of the territory of the Republic of Croatia andaage part of the Republic of
Bosnia and Herzegovina in order to make them pbhd oew Serb-dominated
state through the commission of crimes in violatainArticles 3 and 5 of the
Statute of the Tribuna®™?® The indictment in the case of Rriet al. was also
based on the JCE theory. According to the claimh@fprosecution, in this case,
the goal of the accused's common purpose was “titicaly and militarily

#3Krnojelac I, §116
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subjugate, permanently remove and ethnically cle@wsnian Muslim and other
non-Croats who lived in areas on the territory lné Republic of Bosnia and
Herzegovina which were claimed to be part of theaian Community (and later
Republic) of Herceg-Bosna and to join those araagqart of a “Greater Croatia”,
whether in the short-term or over time and wheth®empart of the Republic of
Croatia or in close association with it, by fordear or threat of force,
persecution, imprisonment and detention, forciblangfer and deportation,
appropriation and destruction of property and otneans, which constituted or
involved the commission of crimes which are puniddainder Articles 2, 3, and
5 of the Tribunal Statute. The territorial ambitiohthe joint criminal enterprise
was to establish a Croatian territory with the leosdof the Croatian Banovina, a
territorial entity that existed from 1939 to 194tlwas part of the joint criminal
enterprise to engineer the political and ethnic maphese areas so that they
would be Croat-dominated, both politically and demaphically”3*° In the joint
indictment against Gotovin&ermak and Markg it is stated that the goal of the
JCE which existed from at least July to 30 SeptemiB85, was “the permanent
removal of the Serb population from the Krajinaioegby force, fear or threat of
force, persecution, forced displacement, transfer deportation, appropriation
and destruction of property or other mea#s.In the prosecution's Pre-Trial
Brief>*? the date of the inception of the JCE was giveBIaguly 2005 on Brijuni,
at a meeting attended by the President of the RiepeibCroatia and the supreme
commander of the armed forces of the Republic afa@a and by “Gotovina,
Marka® and other political and military leaders, to dsethe imminent attack on
the Krajina.®>® According to transcripts of that meeting, Presid@ndman
allegedly stated that it was most important toigae the mass departure of
civilians to be followed by the army* It is also alleged that in the transcripts, the
accused General Gotovina reported to Presidedin@n at that meeting on the
confirmed mass evacuation of civilians in the dimts of Belgrade and Banja
Luka, which, if the pressure were maintained, cdeddl to mass emigration, with
only those Serbs remaining who could not leavehast nowhere to g&> From
the prosecutor's Brief it emerges that the fornrmatd a common purpose at the
meeting on Brijuni was preceded by political negitins between the Croatian
and Serbian sides held in 1992, with the aim ofeatthg the so called “humane
deportation” in order to create ethnically “cleatiseegions in Croatia and Bosnia
and Herzegovina. It is therefore clear that thespecation considered the JCE, as
it was finally formulated by the adoption of a commpurpose on Brijuni on 31
July 2005, as merely the continuation of the poti€greating ethnically cleansed

%0 prosecutor v. Pdiand others, 16.11.2005., §15
%1 prosecutor v. Gotovin&ermak and Markg Joint Indictment, 6 June 2007, § 12.
%2 prosecutor v. Ante Gotovina, lvatrermak and Mladen MarkaConfidential and Partially Ex
Parte Prosecution's Submission Pursuant to Rukr (&t Prosecution's Pretrial Brief, 16 March
2007
3 |pid. §16
%4« itis important that those civilians set outdathan the army will follow them, and when the
columns set out, they will have a psychological aetpon each other...we have to inflict such
gslé)ws that the Serbs will to all practical purpodesappear.” Ibid.

Ibid.
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areas and in that sense, its final realisation. dinestion arises here on whether
these conclusions of the Prosecution are contraryhé adjudicated facts in
proceedings against Mafti Seselj, Stanigiand Simato\. In otherwords and
more generally speaking, does the one JCE exclhdeother one on the
conflicting side if they are both within the samimd, space and contextual
framework? In the indictment against Milan Méyit is mentioned that “this joint
criminal enterprise came into existence before ¢t 1991 and continued until
at least August 1995.” In the indictment againsin®&ic and Simatoy, it is stated
precisely that the JCE (which, it is true, relabegh to Croatia and to B&H)
existed no later than 1 August 1991 and continuedtt least 31 December
1995° It is interesting that in the joint indictment awgt GotovinaCermak and
Markad, it is stated that the JCE which was “formed wite common purpose of
the permanent removal of the Serb population from drea of the Krajina by
force, fear or threat of force, persecution, foradidplacement, transfer and
deportation, appropriation and destruction of progpand other means”, existed
no later than from July to 30 September 1995. Rifumis arises that in Croatia in
the period from July to August 1995 two JCE coieddone on the Serbian side,
acting with the aim of creating an ethnically horaogus Serb area in Croatia and
B&H, and the other on the Croatian side, with thma af permanently removing
the Serb population from the area of the Krajima.tie pre-trial brief by the
prosecution of 23.3.2007, it is mentioned that mthiétary plans for Operation
Storm were finalised on 31 July 1995, that is at tiilme when the JCE was still
functioning in the occupied areas of Croatia ledMijan Marti¢. Although the
existence of one JCE in principle does not excthddgunctioning of another JCE,
here it is however difficult to escape the impressthat the time, space and
historical context suggests that the response byQtoatian authorities to the
Serbian JCE was completely within the bounds @rimdtional law. Furthermore,
if we accept the premise of a closed circle, inchhthe opposed JCE functioned
continuously, created on an ethnical basis, andrdoty to which the Serb JCE
was a response to the suffering of Serbs in Craatiae Second World War, and
the Croatian JCE formulated in Operation Storm spoese to the Serb JCE,
which was proven in the Maéticase, the question arises of how was it that the
JCE of whichCermak, Gotovina and Markare accused lasted only two months?
The next question is: Was it possible to achiewentiaximal goal (the permanent
removal of the Serb population from the area ofRI&K) in such a short period of
time? Finally, if that goal was the permanent real@f a complete ethnic group,
the question arises as to why the attempt was rmadehieve it in such a limited
geographical area, which comprises the area o$aéhern part of the so-called
RSK, which was the only place where the crimindénées were committed of
which Cermak, Gotovina and Marka are charged in the indictments.
Furthermore, if the criminal character of some tailf campaigns is assessed in
the light of the consequences, in the specific taseaumber of people of Serbian
nationality who left Croatia during and after Stoiimen it is not clear why Storm
is a criminal enterprise, and for example Operagash is not, although it may

%3 The prosecutor v. Stanigand Simato, 20 December 2005, §11

119



be concluded in its case too that the people wiuk foart in planning and
executing it (who were mainly the same people wh® mentioned as those
participating in the JCE in the indictment agaifistmak, Gotovina and Markp
could at least have foreseen the removal of theulppn as a natural and
foreseeable consequence of its execution. On thgary, from several places in
the judgement, the positive attitude of the Tridda@ber may be seen towards
that military operation, despite some testimoniesoeding to which civilians
were also victims of that operation t&0.lt is interesting that in the indictment
against Martt no negative connotations are linked to “Storm”. tB@ contrary in
878 the Prosecution says that by the massive @roaiffensive, commonly
known as Operation Storm, control over the RSK swcessfully restored to the
Republic of Croatia:

“The Serb-held territories in the RSK remained un8¥K control until early August
1995. At around that time Milan Matti together with the RSK political and military
leadership, fled Croatian territory during a mass@roatian offensive. This operation,
commonly referred to as "Operation Storm," sucedlysfestored Croatian control over
the RSK. The remaining area of Serb control in &assSlavonia was peacefully re-
integrated into Croatia in 1998®

Concerning this issue we can conclude that oneeXckide the other one on the
conflicting side if they are both within the sammeé, space and contextual
framework. Apart from the fact that the prosecusomrguments on the
articulation of state policies through common psgand the criminal character
of Operation Storm contradict evidence already peed in proceedings against
Milan Marti¢ and Slobodan MiloSeg¢j they do not hold water from the point of
view of the actual higher standards of proof regglito establish the responsibility
of the accused in terms of so-called “collectiveimes, as laid down in the
judgment of the International Court of Justice iebFuary 2007 in the case,
“Application of the Convention on the Preventiordd&unishment of the Crime of
Genocide.”

7 Martic 1, §302, §464
%38 The Prosecutor v. Milan Ma¢ti14 July 2003, §78
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3.1. Judgement of International Court of Justice inthe Case “Application of
the Convention on the Prevention and Punishment dhe Crime of Genocide*
(Bosnia and Herzegovina v. Serbia and Montenegro¥ @6 February 2007

In the long-awaited judgment in the case “Applicatof the Convention on the
Prevention and Punishment of the Crime of Genoc{8&snia and Herzegovina
v. Serbia and Montenegro) of 26 February 2837%the International Court of
Justice pronounced that Serbia, through its organsersons whose acts engage
its responsibility under international common l&agd not committed genocid®.

It was also pronounced that Serbia was not resplensif conspiracy for the
purpose of committing the crime of genocide, norcomplicity, according to
Article 3 of the Convention on the Prevention anthiBhment of the Crime of
Genocide’® However, the ICJ found that Serbia had violated digigation to
prevent the genocide which occurred in Srebrenmiciuly 1995°? According to
the Court ruling, Serbia had also violated the l&iipnns of the Convention by not
transferring Ratko Mladi accused of genocide and complicity in genocidehé
ICTY, thus violating her obligations of full co-ogion with the Tribunai®® The
ICJ pronounced Serbia guilty of violating her ohtigns in connection with the
implementation of provisional measures set by tbartcon 8 April and 13
September 1993, which might have prevented the aig@dn Srebrenic®* In
view of the stated violations of the Conventiontba Prevention and Punishment
of the Crime of Genocide, the ICJ ordered Serbitalte the necessary measures,
without delay, to ensure complete fulfilment of lodaligations, arising from the
Convention, relating to the punishment of geno@dedefined in Article 2 and

%9 International Court of Justice, Case concerning dpplication of the Convention on the

prevention and punishment of the crime of genoci@®msnia and Herzegovina v. Serbia and
Montenegro), 26 February 2007, source http://wwjveiicorg/, 1.8.2009.

%0« (2) by thirteen votes to two, Finds that Serbia maiscommitted genocide, through its organs
or persons whose acts engage its responsibilitgninternational common law, in violation of its

obligations under the Convention on the Preventéind Punishment of the Crime of Genocide.”
Ibid. 8471

31 «3) by thirteen votes to two, Finds that Serbis mot conspired to commit genocide, nor
incited the commission of genocide, in violationitsf obligations under the Convention on the
Prevention and Punishment of the Crime of Genotide.

“(4) by eleven votes to four, Finds that Sarbas not been complicit in genocide, in violation
of its obligations under the Convention on the Brgion and Punishment of the Crime of
Genocide." Ibid.

%24(5) by twelve votes to three, Finds that Sertaa kiolated the obligation to prevent genocide,
under the Convention on the Prevention and Punishofethe Crime of Genocide, in respect of
the genocide that occurred in Srebrenica in Ju§s19bid.

33 «6) by fourteen votes to one, Finds that Serbas lviolated its obligations under the
Convention on the Prevention and Punishment ofGhene of Genocide by having failed to
transfer Ratko Mladi indicted for genocide and complicity in genocider trial by the
International Criminal Tribunal for the former Ywgavia, and thus having failed fully to co-
operate with that Tribunal.” Ibid.

%4 4(7) by thirteen votes to two, Finds that Serbis lviolated its obligation to comply with the
provisional measures ordered by the Court on 81Agmd 13 September 1993 in this case,
inasmuch as it failed to take all measures witkénpiower to prevent genocide in Srebrenica in
July 1995.” Ibid.
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other crimes defined in Article 3, and to trangtethe ICJ the individuals accused
of genocide and crimes linked to genocitfeln stating that the proclamation of
Serbia’s guilt for failing to prevent genocide dailing to punish the perpetrators
was appropriate satisfaction for the victims of drene of genocide and the
prosecution, the ICJ ruled that it would not berappate to require payment of
compensation for failing to comply with the Conventor violating it*®° For the
first time since its foundation, the ICJ decidedthe case of BiH v. Serbia and
Montenegro, on the issue of whether and under whiatlitions a state could be
held responsible for violations of the provisiorfstiee 1948 Convention on the
Prevention and Punishment of the Crime of Genotitin the political sense, the
judgment could be viewed as a kind of compromidgckvwas not only contested
by all the parties involved, but was also the canfséissatisfaction among all
interested parties in the region. The victims @& 8erbian crimes in Bosnia and
Herzegovina were denied proper, appropriate moedisfaction. Although
extremely serious crimes had been committed in ngarns of BiH, of which
some, at least in our judgment, were clearly crimésgenocide€®® the ICJ
declared that genocide had only been committetienSrebrenica region in July
1995. However, although it was proved that genodidd occurred, the 1CJ
offered no answer to the question as to who thegbextors were, although it
confirmed who they were not, and who was therefweresponsible, and that
was the accused party. This kind of judgment wasagether missed opportunity
for the international justice to finally establigiho had been responsible for the
crime of genocide, which had been committed beyarghadow of a doubt in
Srebrenica in 1995. For we should not forget tlratame of those accused of the
crime of genocide has so far been sentenced byCiheKrstt, Blagojevt and
Jokic were not sentenced as the perpetrators of gendmidiexs collaborators, or
aiders and abettors in genocide. After the deathiModSevic the likelihood
lessened that the victims and the internationalipwould ever discover who, in
fact, had committed the worst crime in Europe sithee Second World War. On
the other hand, it is indisputable that Serbia, én®v much she may have hailed
the ruling of the ICJ, is the first country in lisg to have been declared

365 «(8) by fourteen votes to one, Decides that Sesdtiall immediately take effective steps to

ensure full compliance with its obligation undee tBonvention on the Prevention and Punishment
of the Crime of Genocide to punish acts of genoeislelefined by Article 1l of the Convention, or
any of the other acts proscribed by Article Il the Convention, and to transfer individuals
accused of genocide or any of those other actiifdrby the International Criminal Tribunal for
the former Yugoslavia, and to co-operate fully whiht Tribunal.” Ibid.

366 «(9) by thirteen votes to two, Finds that, as regathe breaches by Serbia of the obligations
referred to in subparagraphs (5) and (7) aboveCthat's findings in those paragraphs constitute
appropriate satisfaction, and that the case is o in which an order for payment of
compensation, or, in respect of the violation neférto in subparagraph (5), a direction to provide
assurances and guarantees of non-repetition, vieusbpropriate.” Ibid.

%7 Application of the Convention on the preventiord gsunishment of the crime of genocide
(Croatia v. Serbia and Montenegro), source httpulivicj-cij.org/, 1.8.2009.

%8 The concentration camps of Omarska, Keraterm andpblje are almost textbook examples of
the modes of committing the crime of genocide. Fmre on the reasons for establishing the
camps, the conditions in them and the treatmethieoinmates, see Prosecutor v. Miroslav &

et al., amended indictment, 21.9.2000. §3-12
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responsible of violating the provisions of the Cemntion on the Prevention and
Punishment of the Crime of Genocide. This rulingught into question the
legitimacy of the rise of the Republika Srpska #émel entire Dayton Agreement,
which Bosniac politicians attempted to capitaliseas soon as it was agreed, by
arguing the need to revive the process of constitat reform in Bosnia and
Herzegovina. In the legal sense, the ruling of tbé& raised several extremely
interesting questions, which will, we believe, sobacome the subject of
scientific interest in international law. We willantion what we think are two of
the most important. The question above all otherghether a state which is a
subject of international law, but not of internatab criminal law, can commit
genocide or one of the acts enumerated in Articlef 3he Convention on the
Prevention and Punishment of Genocide, and insttiage be declared responsible
for committing such acts, or whether responsibiign be attributed to such a
state if and when the acts were committed by phygersons acting under her
control. Genocide is a crime, a serious criminémde. Apart from the title of the
Conventior:®® this undoubtedly arises from the fact that theneriof genocide is
proscribed in the criminal laws of the state partieom which arises the subject
matter jurisdiction (rationae materiae) of an adc Haternational Criminal
TribunaP’™® as does that of the International Criminal C3(lrfThe subjects of
criminal law, that is persons charged with crimegy be physical or legal
persons. Legal persons cannot be accountablaifoeg of all degrees, but only
of some. Although states have the status of legakgms, it is generally
considered in the literature that states cannoadmmuntable for crime¥? In
some legal systems, this is specifically prescrilvethe text of the law’® Apart
from this, we should also bear in mind the prowisiof Article 4 of the
Convention, which states that persons committingogele or any of the other
acts enumerated in Article 3 of the Convention Ishal punished, regardless of
whether they are “constitutionally responsible rsigoublic officials or private
individuals.®"* From such constructions it follows that the aushaf the
Convention assumed in principle that a state camaoty out the crime of
genocide or the crimes linked to genocide in Agti8l However, this does not
necessarily mean that a state cannot be declaggbmneible for genocide and

39 "Interpretation must above all be based on the déxhe agreement®, see Territorial Dispute
(Libyan Arab Jamahiriya/Chad), Judgment, I.C.J.dR&p1994, p. 22. §41)

570 See Article 4 of the ICTY Statute and Article 2 the International Criminal Tribunal for
Rwanda.

"1 See Article 6 of the Statute of the InternatioBeminal Court

372 gee the Volkel case and the ruling of the Highu€of the Netherlands. DERENNOVIC
2003, 56

373 See Article 6 of the Act on the Responsibility lafgal Persons for Crimes (OG 171&03,
24.9.2003) and Articles 121-2 of the French PermadeZ(Loi n° 2000-647 du 10 juillet 2000 art. 8
Journal Officiel du 11 juillet 2000, source httpdmi.net/code/CPENALLL-121-2.html,
1.8.2009.)

374 "persons committing genocide or any of the othets @numerated in article Ill shall be
punished, whether they are constitutionally resgid@srulers, public officials or private
individuals." See also Article 6, which mentionsetpons accused of genocide”, Convention on
the Prevention and Punishment of the Crime of Geeoddopted by Resolution 260 (l1I) A of
the U.N. General Assembly on 9 December 1948.
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crimes linked to it, on the basis of so-called dediresponsibility. Article 9 of the
Convention mentions the “responsibility of a stiaegenocide or any of the other
acts enumerated in Article 37, suggesting thatestatan be responsible for
genocide or other criminal acts linked to genoéfdd.he only logical conclusion
which can be drawn from the circumstance that Aat&cspeaks of “responsibility
of a state for genocide”, rather than “the resguahtsi of a state for preventing or
failing to sanction genocide”, is that the statthaugh incapable of “committing”
genocide or other acts linked to genocide enumerate Article 3 of the
Convention on the Prevention and Punishment ofCtme of Genocide, can be
declared responsible for such acts. Among oth&g#hithis arises from the very
heart of the Convention on the Prevention and Pumemnt of the Crime of
Genocide, which was passed as a direct reactidthet@eoncentration camps and
other means used by Nazi authorities, the goal mthvwas the destruction of
certain biological groups, and which formed parbfficial state policy. The basis
of the derived responsibility of a state lies ia function of supervising the
individuals or groups who are the physical pergetsaof these crimes. The state
can be declared responsible for such crimes ifait be shown that there was
effective control over the perpetrators. If, howgtke control was merely overall
control, then the acts of physical perpetratorsoaibe imputed to the state, but
the state can be held responsible for failing gvent such acts from being carried
out or failing to punish the perpetrators. We nawme to the second question
which is particularly important in the context dietdeliberations of the possible
influence of the judgment by ICJ concerning thetHfer application of the JCE
theory before the ICTY. This is the question: undéiat circumstances can the
illegal acts of individuals (physical persons) agrdups be imputed or attributed
to the state? The case law of international corgtmrding this issue shows a
variety of opinions’® In assessing whether the acts of individuals (ays
persons) could be imputed or accredited to thesasxtyarty, the ICJ refused to
apply the test of overall control adopted by thgpdgs Chamber of the ICTY in
the Tadé case, demanded by the applicditand sided with the old test of
effective control which it had itself formulated the Nicaragua casé® Since

37> For another viewpoint see the International Cofitustice, Case concerning the application of
the Convention on the prevention and punishmenthef crime of genocide, (Boshia and
Herzegovina v. Serbia and Montenegro), 26 Febr@af7, Joint declaration of judges Shi and
Koroma, source http://www.icj-cij.org/, 1.8.2009.

%% In the case of Nicaragua, the ICJ adopted thedeeffective control”, while the Appeals
Chamber of the ICTY in the Tadcase leaned towards the milder test of “ovexaiitiol”.

377 "The Applicant relies on the alleged existence aof overall plan to commit genocide
throughout the territory, against persons idertifeverywhere and in each case on the basis of
their belonging to a specified group.” Internatior@ourt of Justice, Case concerning the
application of the Convention on the prevention padishment of the crime of genocide, (Bosnia
and Herzegovina v. Serbia and Montenegro), 26 Fekra007, 8370, source http://www.icj-
cij.org/, 1.8.2009.

378 In this case the ICJ resolved the question of hérea foreign state, the United States, owing to
the fact that it had financed, organised, traireglipped and planned the operations of organised
military and paramilitary groups of rebels in Niagua (the Contras), was responsible for the
breaches of international humanitarian law cardatlby those rebels. The court concluded that a
high degree of control would have been requiredidtild have been necessary for (i) the party to
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genocide is a crime for which it is necessary towskhat the perpetrator tempore
criminis acted with the specific intent (dolus Spés) directed towards the
destroying a particular group in whole or in past,insisting on the application of
the test of overall control, the prosecution atteedpto show that the specific
intent of the accused party arose from the DecisioiStrategic Goals, issued by
Momgilo Krajisnik, the then President of the Assembiyre Republika Srpska in
May 1992, resulting in the general pattern of cemhich the Bosnian Serbs, in
carrying out this Decision, systematically perpteta against the Bosnian
Muslims and Croatd’® The ICJ did not accept such an extensive inteapoet of
the content of specific intent, and rejected thanel of the prosecution that a
conclusion could be drawn on its existence basethenDecision on strategic
goals (inference). According to the court's unaerding, specific intent (dolus
specialis), as a specific intent to destroy a paldr group in whole or in part,
must be convincingly proven (demonstrated), givee tircumstances of a
specific case, unless in that sense the existehcg general plan explicitly
including such an intent can be convincingly pravenorder for a particular
pattern to be accepted as proof of specific iniémbust indisputably point to the
existence of the sam& The ICJ assessed that the strategic goals of éeision
already mentioned could have been achieved bytliagethe population and
occupying the territory, but that the motive ofatieg a “Greater Serbia” did not
necessarily imply or demand the destruction of Besnian Muslims and other
communities, but rather their expulsih.The applicant, according to the ICJ,
did not offer specific proof of the existence ofckuintent on the part of the
accused party, also because it did not succeedawing the existence of a
concerted plan containing such an intent, nor tiatevents presented in the law
suit demonstrated a consistent pattern of conaudth would indisputably point

exercise effective control of the military or paibitary groups and also (ii) to wield control in
relation to the actual operation during which thedeh took place. The court even established
that, in order to confirm the responsibility of th&A for “acts contravening regulations on human
rights and humanitarian law”, claimed to have bearried out by the Nicaraguan Contras, it
would have to be shown that the USA had actualigued orders and ensured the execution” of
such acts. Cited in Tadlll, §100. For the original, see International GafrJustice, Military and
paramilitary activities in and against Nicaraguaic@Magua v. United States of America),
27.6.1986, sourchttp://www.icj-cij.org/, 1.8.2009.

379 Decision on Strategic Goals issued in May 199Muwmyilo Krajisnik as the President of the
National Assembly of Republika Srpska. The Strat€gpals were as follows: (1) Separation as a
state from the other two ethnic communities; (Zoaidor between Sermberija and Krajina; (3)
the establishment of a corridor in the Drina Rivaltey, i.e., the elimination of the border between
Serbian states; (4) the establishment of a bordethe Una and Neretva rivers; and (5) the
division of the city of Sarajevo into a Serbiantpand a Muslim part, and the establishment of
effective State authorities within each part.

30 “The dolus specialis, the specific intent to dmstthe group in whole or in part, has to be
convincingly shown by reference to particular cmstiances, unless a general plan to that end can
be convincingly demonstrated to exist; and fomtiggn of conduct to be accepted as evidence of
its existence, it would have to be such that itldanly point to the existence of such intent.",
Ibid. 8373

% pid. §372
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to the existence of such an intéfft.The judgment of the ICJ could have a
significant effect on limiting the application dieg JCE theory in the practice of
the ICTY, both in terms of the range of its appgima and in the precise
determination of its objective and subjective elatse In the criticism of the
judgment of the Appeals Chamber in the Tathse, the ICJ emphasised that the
ICTY had not been called upon, either in generahdhat particular case, to pass
judgments in questions relating to the respongybilf states. That, without doubt,
was an open, well-argumented criticism of the Tmddy which had erroneously
interpreted its historical mission. In defencelod fapplication of the JCE theory,
it is often emphasised that it cannot be used tabésh collective responsibility,
still less the responsibility of the state and atgans for the perpetration of
crimes. This claim has no basis in reality. Althbuanly physical persons have
been formally charged at the Tribunal, in practicere is a wide conception of
the indictments, which in some cases embrace thieeestate and military
leadership, and all persons both known and unkndWwa.ICTY, in attributing de
facto the crimes of physical perpetrators to pessarhigh positions within state
and military structures, has attributed those csinelirectly, not only to the state
structures to which the accused belonged in thedbsense, but to all persons
who, whether formally charged or not, participateith the accused in creating
and executing a common purpose. Every convictiodenta the basis of the JCE
theory, in that sense, is not only a moral censdirected at the person found
guilty by the Tribunal, but at all those who, pletimlo, or by means of the
notion “both known and unknown” which can not betedenined, can be
identified in such a judgment. This is of course gontradiction of the
fundamental principle of contemporary criminal lamhich states that a sentence
is a moral censure directed exclusively at the qerdeclared guilty of the
commission of a crime, and as such must be persaathler than implicating
other people in a larger measure than is necedsatlyat sense, it is indisputable
that condemning high-ranking state and militaryoidfs on the basis of the JCE
theory implies not only a kind of moral collectivesponsibility, but also the
moral responsibility of the state as a whole. # t&€TY accepts the ruling of the
ICJ and the very demanding conditions set for inmguthe crimes of physical
perpetrators to the accused, for which it is nergs$o prove specific intent
(dolus specialis), then the JCE construction, paldrly in its expanded form, will
come under serious scrutiny. The judgment of th& EZcording to which the
conclusion on the existence of intent deriving framommon purpose, in which it
is explicitly formulated, brings into question thelerance of a construction,
according to which responsibility for crimes content, in situations in which
those crimes were not part of a plan, but were ‘thatural, foreseeable
consequences” of such a plan, can be attributedet@ccused. From the part of
the ICJ judgment which states that a conclusiotherexistence of intent can only

32 The Court finds that the Applicant has not estdi#d the existence of that intent on the part

of the Respondent, either on the basis of a comtetan, or on the basis that the events reviewed
above reveal a consistent pattern of conduct whkmhld only point to the existence of such
intent.", Ibid.8376
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be drawn from the fact that it is incontrovertilohgluded in the common purpose,
it follows that the application of the standardnirahe Tadé case should be
seriously questioned, according to which it wastbsufficient for the crimes to
have been the “reasonable, natural consequenceisé afeation and execution of
a common purpose, which was not necessarily crinpea se. The possible
elimination of the objective standard of foresebgbiwhich would mean the
essential reconceptualisation of the JCE theorythedbolition of the Tribunal's
favourite, broadest concept of responsibility, vebbhve a positive effect on the
unequal treatment so far of the objective elemehtee JCE theory on the part of
the Chambers. On the assumption that the ICTY Clasnbccept the legal
standards contained in the ICJ judgment, the pugecwould be forced, since it
cannot prove that intent was built into the comrparpose, to pay more attention
to proving the other two objective elements, i.kirgdity of persons and their
contribution to the commission of the crimes withigh they have been charged.
Since, in the majority of cases, specific intemreat be proved by the existence
of a common purpose, whether criminal per se ofiaitly, the prosecution will
have to prove such intent by recourse to the elemarithe essential contribution
of the accused in the execution of the specifimes with which they have been
charged. This will mean a radical turnaround in pingctice so far of presenting
evidence (inference) from the objective circumstarué the position of the
accused in the hierarchy of power. Instead of prectice, which ignores the
requirement of contemporary criminal law that atseoe can only be directed, in
the sense of censure, at the perpetrator of a cerausively on the basis of his
conduct, by which the prohibitive or imperative msrof criminal law have been
breached, in direct contravention of the principleculla peona sine culp4’ the
prosecution will be limited to inferring the subjee element of intent from the
actual conduct of the accused. Furthermore, thisdc@s suggested by the Trial
Chamber in the Blanin case, lead to the theory being applied inmatdd form
only to so-called horizontal JCEs, i.e. to a srgatiup of people low down in the
hierarchy, who acted directly in the field to caoyt the crimes within the scope
of the Tribunal. This is true because in dealinghvémall groups, it should be
possible to draw conclusions on the existence iofioal intent based solely on
the conduct of the accused. On the other hand,ngear mind the structural
distance from the loci delicti commissi, it will bextremely difficult, if not
impossible, to draw conclusions regarding the erist of criminal intent based
on the conduct of persons highly placed in thednadry of power. So it is only to
be expected that, under the influence of the 1ddment that the Chambers of the
Tribunal will possibly limit application of the tbey to cases of group crime,
committed within a so-called horizontal JCE, aghe Tadé and/or Vasiljew
cases, while the responsibility for systemic criofethose highly placed in the
civil or military hierarchy will have to be demonreted by alternative concepts,
such as responsibility for crimes committed throwghorganised apparatus of
power (Willensherrschaft kraft organizatorischer dii@pparate or
Organisationsherrschaft) as a form of indirect pegiion (perpetration by

383 5ee also AMBOS 2007, 173
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means) we are dealing with in chapter fit&Therefore it is beyond doubt that
the judgment of the ICJ could affect the furthesgaeedings of the ICTY and the
Tribunal's application of the JCE theory. It hagmaoted in which direction this
could occur. However, in order to answer the qoesas to whether it will
actually occur, we need to answer the followingstiees: what are the general
rules on the functioning and competence of thesedlobal UN courts; are the
rulings and legal standards accepted by one of fbgally binding on the other,
and in that sense, what has been their relatioreigpto another up to now? The
answer to the first question can be given withaut deep analysis. The ICTY
was founded by the Security Council of the Uniteatidhs® on the basis of the
authority held by that body in accordance with GeaIl of the UN Charter.
Although it does not say explicitly anywhere in t@&arter that the Security
Council can establish tribunals, the establishnoérthe ICTY was considered a
measure for which the Security Council was autleari®y Article 41 of the
Chatrter, in the event of a threat to internatiqguedce and security. In that sense
the ICTY represents an auxiliary organ of the Ség@ouncil, through which the
Security Council exercises its authority in accoawith the Chartef® The
International Court is authorised to prosecute gressresponsible for serious
violations of international humanitarian law in thegion of the former SFRY
from 1991 onwards. The ICTY is competent to adjatiicgrave breaches of the
1949 Geneva Convention, breaches of the law andub®ms of war, genocide
and crimes against humanity. The individual compegeof the ICTY relates only
to physical persons charged with violations of inéional humanitarian law. In
comparison to the ICTY, the ICJ is the principlaigial organ of the UN,
according to Article 92 of the UN Charter. The I@Jactually competent to
resolve disputes between UN members entrusted #part from this, and in
accordance with Article 96 of the Charter, the GahAssembly or the Security
Council may seek an advisory opinion in any legatter from the ICJ. Other UN
organs and specialised institutions which may la@atgd such powers at any time
by the General Assembly, may seek the advice of@deon legal matters arising
within the scope of their activities and competesii’ The question of whether
the decisions and legal standards of one couttgedly binding on the other, and
of whether the decisions of the ICJ are legallydlsig on the ICTY, must be
answered in the negative. According to Article 5%he Statute of the ICJ, the
judgments of the court are only binding upon theigs to the proceedings and in
relation to the subject matter of the dispute fuegcata facit jus inter partes). The
question of whether the judgments of the ICJ wéandibg on the ICTY was dealt
with by the Appeals Chamber in the 2001 Délali al. case, (th€elebii case).

34 For more on this legal figure see HAMDORF 2007, B®S 2007; in domestic literature see
BOJANIC 2003.

385 Resolution 827 passed at the UN Security Courg?47th meeting, 25 May 1993.

3% Report of the UN Secretary-General in accordanite paragraph 2 of Resolution 808 of the
UN Security Council, §28.

%7 Charter of the United Nations, source http://wwwaug/en/documents/charter/index.shtml,
1.8.20009.
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According to the allegations of the defence atdppeal, the Trial Chamber had
been in error in accepting the findings of the secostance Chamber in the
Tadk case, in which the correct legal test in the Nigaa case had been rejected.
The defence argued that the judgment of the IGhah case was binding on the
ICTY as a precedent. The defence emphasised thantigrnational tribunal must
respect the decision by which the ICJ had reackedudgment in a certain
question, for two reasons: 1) because of the poskield by the ICJ according to
the UN Charter and 2) because of the importanceretedent&®® The defence
further emphasised that even if the decisions efl@J were not binding on the
ICTY, it was “undesirable to have two courts (...vimg conflicting decisions on
the same issue®® The prosecution contested this, alleging thatctirapetencies
of the two courts were different, and in addititime Statute of the ICJ does not
say anything about precedents. Thus the prosecdti®w the conclusion that it
would be truly strange for the decisions of the, MBdich were not strictly binding
on the court itself, to be binding on the ICTY, walniwas a court with a different
jurisdiction°® While taking into consideration the argumentshaf tefence and
the prosecution, the Appeals Chamber emphasisdd‘dhdeast in relation to
international law, the ideals of consistency, stigband predictability do not
cease to be valid outside of the boundaries ofrite¥national Court” and that it
"could not therefore proceed as though completelinterested in the general
legal situation in the international community, whointerests it served®
However, in its conclusion, the Appeals Chambeatdisthed that ICTY was “and
independent international judicial body” and altbbuhe 1CJ was "the principal
judicial organ (UN Charter Article 92) in the UN stgm, to which the
International Court also belongs, these two coarts not in any hierarchical
relationship.®%? Although it is therefore undisputed that the decis, legal
standards and legal interpretations of the ICJnatelegally binding upon the
ICTY and vice versa, the question remains as todéggee to which each court
(and let it be noted that both act within the framek of the same system and are
equally directed towards achieving the goals ofuiiNeCharter), has so far upheld
the precedents established in the other. For witiendecentralised structure of
international justice, and in the interests of “itieals of consistency, stability and
predictability” of international (criminal) law wbh will remain for quite some
time in statu nascendi in terms of establishindrdagile legitimacy, international
courts must show mutual respect for each otheesqatents, legal opinions and
standards. In that sense, the judgment of the WGdiever open to criticism in
certain areas, can be seen as a significant steyarf in affirming the above
principles of international justice. Indeed, altgbut may not be apparent at first
sight, the ICJ has in fact based its judgmentHerrost part on the jurisprudence

%88 Delali¢ 11, §21

%89 |bid.

9 hid. §22

%91 Separate opinion of Justice Shahabuddeen, attachée Decision, Prosecutor v. Laurent
Semanza, case no. ICTR-97-20-A, Appeals Chambdv&12005, § 25

%92 See also 25 May 2001 Appeals Chamber Decisionnterlbcutory appeal by the accused
Zoran Zige against the decision of Trial chamber | dated Bdbaber 2000.
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of the ICTY. We shall present two arguments in suwppf this claim. In
considering the question of whether Serbia coulddbelared responsible for
complicity in genocide, the ICJ leaned heavily ba jurisprudence of the ICTY,
primarily on the judgment of the Appeals Chambeitha Krstt case and the
judgment of the Trial Chamber in the Blagojeease. The viewpoint of the ICJ
was that in order of a respondent state to be teddonsible for complicity in
genocide, the court had to examine whether orgérbab state or individuals
whose actions were based on instructions, or wire weder the effective control
of that state, assisted in carrying out genocideSiabrenica, in a sense not
essentially different from these concepts in gdndaav on international
responsibility’®® The question facing the ICJ was whether complisigsupposed
that the participant shared the same specific inten the main perpetrator
(purpose-based approach), or whether it was sefffidor him to be aware of the
specific intent of the main perpetrator (knowledgesed approach). Although in
the theory and practice of international criminalvlthe conservative purpose-
based approach is dominant, the ICJ Chamber kepteticstandard set by the
Appeals Chamber of the ICTY in the Kksttase, citing that “it has not been
proved beyond reasonable doubt that the Belgrateorties were aware of or
knew that the main perpetrators, whom they actuakbgisted in financial,
logistical and other terms, had a specific gendditant and that the assistance
received would be used to commit genocitfé.Without going into discussion
here on the well-foundedness of the approach ofApeeals Chamber in the
Krsti¢ casé” it should be said that the ICJ reduced the standé guilt in
complicity in genocide by relying on recent ICTYrigprudence. Apart from the
fact that the ICJ gave precedence to ICTY jurispnog, which meant a
significant reduction in the subjective element afmplicity in genocide in
relation to existing customary international lamdahe fact that ratio legis of
genocide was clearly emphasised by the adoptiadheofi948 Convention on the
Prevention and Punishment of the Crime of Gend&idthe special influence of
the ICTY judgment in the Krsticase on the ICJ in declaring judgment in the case
brought by Bosnia and Herzegovina can be seen fhenollowing facts. In the
judgment of the ICJ the question arose of whethercourt could find the state
responsible of genocide in the absence of priowictions of individuals for
genocide by a competent cotitf.In that sense the ICJ confirmed that if a state is

393 International Court of Justice, Case concerning dpplication of the Convention on the
prevention and punishment of the crime of genoci@®msnia and Herzegovina v. Serbia and
Montenegro), 26 February 2007, 8418-424, sourge/htwvw.icj-cij.org/, 1.8.2009.
% pid. §423
39 |n the Krsté case the Appeals Chamber itself established ftieatniost natural interpretation of
Article 4 (2), which begged the conclusion that tremand of Article 4(2), stating that a person
accused of genocide must possess the “intent tivogés protected group, was relevant to all
Egreohibited acts cited in Artcle 4 (3), includingraplicity in genocide. See Krstil, 8142

Ibid.
%97 “Question whether the Court may make a findinggehocide by a State in the absence of a
prior conviction of an individual for genocide by mpetent court”, International Court of
Justice, Case concerning the application of thev€ation on the prevention and punishment of
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held responsible on the grounds of violating thdigakion not to commit
genocide, it must be proved that genocide has tplae, in the sense defined in
the Convention. This applies to association andgdizity and to the obligation to
prevent genocide. In argument, Serbia presentethdss that establishing state
responsibility must condicio sine qua non be predethy establishing the
responsibility of individuals for perpetrating theme of genocide, in accordance
with the rules of criminal law. The court rejectdds objection, starting from
different proceedings and the powers of the cond ather tribunals which try
persons accused of committing crimes, stating thalid not present a legal
obstacle, for this courts on their own, without gmrgvious decision, to establish
whether or not genocide or other acts mentionetticle 3 had been committed.
The ICJ has the right and authority, bearing indrtime provisions of the Statute
and Article 9 of the Convention, according to whiglstate can be pronounced
responsible for genocide or other acts mentione@riitle 3 if these are carried
out by her organs, persons or groups whose actambe attributed to the state.
According to the correct understanding of the coamy other interpretation could
lead to individual perpetrators in a particulartestaot being tried for genocide
because of political ineptitude, the ICJ could detide on the responsibility of
the state for breaches of the Convention accorthngrticle 9. Thus the court
concluded that the responsibility of the state,oating to the Convention, for
genocide and complicity in genocide can arise, euthany individual being tried
before another national or international courttfyse criminal offences. In spite
of this viewpoint, which of course is incontestabi@m the legal point of view,
the impression remains that the 1CJ would have dauwery difficult to qualify
the crimes committed in Srebrenica as genocidtheife had not already been a
decision with final force and effect in the rulin§the ICTY in the Krsti case3%®
This surely indicates that the ICTY and the ICJiareact much more interlinked
and interdependent in their functioning than appesr first glancé® On the
other hand, we could state that on the whole, @Yl has held to the precedents
of the 1C3° with the exception of the so-called Nicaragua, tasbut which the
Trial Chamber and the Appeals Chamber could naeagr the Tadi case. While
the first instance Chamber concluded that in theiquéar case the so-called
Nicaragua test should be applied, according to kwhics necessary to prove that
the state had effective control of individuals wdaoried out specific crimes in the
territory of another state, in order to attribubels crimes to the state, the Appeals

the crime of genocide, (Bosnia and Herzegovinaerbi@ and Montenegro), 26 February 2007,
§180-182, source http://www.icj-cij.org/, 1.8.2009

3% The International Criminal Tribunal for the Forméugoslavia (ICTY), where Mr. Milosevic

is on trial, has already ruled that genocide dicioén Bosnia. Although the ICJ is not bound by
that precedent, it would be very troubling, andiblesome for the coherence of international
justice if the ICJ judges find otherwise.” A Nation Trial for its Past, By Peter Ford & Beth
Kampschror, Christian Science Monitor, March 6, 208burce
http://www.globalpolicy.org/intljustice/icj/2006/@&past.htm, 1.8.2009.

%9 This is borne out by the fact that the ICJ quedifthe non-cooperation of Serbia with the ICTY
as failure to punish the perpetrators, in relatmthe handing over of the indicted General Ratko
Mladic¢ to the Tribunal.

P See also DRUMBL 2003
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Chamber deviated from this finding, with the expgiaon that this test made
unreasonable demands on the prosecution in terqowiding evidence and that
it should be replaced by the test of overall cdntrothe literature there is a high
degree of consensus that, in spite of the non-éacep of the legal opinion of the
ICJ in the Nicaragua case, the ICTY on the wholeamby takes jurisprudent®
into account, but also the provisions of the Seatit that court. This primarily
refers to Article 38 of the Statute of the ICJ, evhdefines law applicable before
this court and on the basis of which some concepish are applied before the
ICTY (e.g. the concept of the JCE is directly taemm Article 38 of the Statute
of the ICJ, because of its alleged firm basis terimational customary law) were
formulated. It is therefore obvious that the UN iewn the whole have, up to
now, mutually recognised each other's preced@htdegal opinions and
standard$® Justice Shahabuddeen was on the same track itCanedecision,
when he said that ,international differences are o hindrance to the
International Court or the International Court astice in taking into account the
jurisprudence of the other court in relevant questj and the International Court
can refer to the valid conclusions of decisions enhg the 1CJ, without being

bound by them%*

401 See International Court of Justice, Reservatianshe Convention on the prevention and
punishment of the crime of genocide, Advisory Opmbf 28 May 1951source http://lwww.icj-
cij.org/, 1.8.2009.

92 They have, however, done this more on the basisatings and teleological interpretations of
the purpose of their own existence and work, thantlee basis of clearly defined criteria,
formulated with the goal of harmonising the excemaily decentralised structure of international
justice. And it is precisely this decentralizedusture that creates inconsistency not only of
international justice system but also of internagiolaw as a whole. The general atmophere of
legal uncertainty is good for what in the literatus vividly called forum shopping. This is a
syntagm designating the subversion of the legaligninternational law, in which states can
choose between various legal standards, instiandsoncepts, depending on which best suits the
politics of the moment or their strategic needstHa context of trying to avoid such negative
consquences of the decentralised structure ofnatemal justice, Drumbl's proposal sounds
interesting. This involves the creation of somedkaf guidelines for understanding between the
UN courts, which could lessen the fragmentationtred effects of the functioning of these
institutions, offering them some sort of criter@ the mutual evaluation of legal standards. Such
guidelines, however, would not of themselves leadatvertical hierarchy, but a forum for
discussion sui generis. At the same time, they dvdehve enough room for each insitution to
apply the criteria in questions, taking into acdotive peculiarities of individual cases. These
guidelines would form part of the wider processci#ating an international legal order, and any
institution which deviated from them would haveptovide an explanation of its actions. See also
DRUMBL 2003.

%3 On the relationship between the two courts Drutws interesting thoughts: "This triggers
broader questions regarding the role of consistamclystability in international criminal law. Can
the ICTY view what happened as genocide while thé tloes not? Is that a desirable result?
Should one judicial body trump the other; or caterimational institutions — assuredly, young
institutions in a youthful area of law — remainhi@ by floating about heavily yet haphazardly,
like Zeppelins? Ibid., 1047

% See Delal Il, §22
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ICJ President Higgins, having distanced herselmfrthe model of so-called
vertical hierarchy, emphasized in several instartte$ “we just believe that
because of our good relationship and our standingeUN’s senior court that on
points of general international law they will natlly look to see if we've already
pronounced on that particular point of law. If wavan't, they will have a go
themselves, and why nof?® Without doubt, the judgment of the International
Court of Justice maintained the extremely high daads it set for imputing
responsibility as established in its judgment ie #tase of Nicaragua. In the
interest of preventing the process of fragmentagiot divergence of international
criminal law and justice, the ICTY Chambers shob&Ve taken this judgment
into account.

405 Interview: ICJ Chief on Bosnia Genocide Case, seur
http://www.iwpr.net/index.php?apc_state=henftri333&s=0&o=tribunal_rh_int.html, 1.8.2009.
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3.2. Content of the ,Common Purpose” Element

One of the most important questions concerningdbm®ponent of a common
purpose is the means by which the negative consegeef contradictory appeal
judgments could be removed in the kackse, in which it was emphasised tlzat
common plan, design or purpose must amount towaive the commission of a
crime provided for in the Statut&® but at the same time a third category of JCE
was formulated, in which the crime committed adedly falls outside the
framework of the design, but can still be attrilbuteo the accused as a
“reasonable, foreseeable consequence of its reahisaln the first situation, the
common purpose per se is treated as a crime witlkeirompetence of the ICTY.
Such situations are not disputed. If, for examgie, common purpose is to Kkill
members of a particular national group in ordepastially or fully exterminate
them, then this plan is per se the crime of gereidAs an example of a
situation in which the crime itself was part of @memon purpose, the literature
cites the purpose of “creating a pure Aryan rd@This plan, it is true, did not
necessarily represent the commission of crimesjtbeduld be assumed, with a
high degree of probability, that the realisationsoth a plan would imply the
commission of crimes. In other words, the commisb crimes as a necessary
side effect is condicio sine qua non for the raails of such a plan which, prima
facie need not necessarily include the features @iminal plan. Concerning the
element of common plan, the most problematic axeasons in which a crime
neither represents nor is included in a common gmep but is a reasonable,
foreseeable consequence of its realisation. it ecisely such situations that the
flexibility of the concept of the JCE is fully exgssed, which in the expression
“reasonable and foreseeable consequences” credtesd acategory, potentially
criminalising any plan, action, initiative or sigly which may, depending on the
circumstances of the case, imply the commissiowrimhes, or at least serious
violations of international humanitarian law. Inchusituations, everyone who was
in any way, directly or indirectly, involved in fowulating and carrying out such a
plan is held responsible on the basis of the J@&®orth since they could have
predicted that such a plan might lead to the comiorsof crimes. We will
attempt to illustrate the kind of problem involvied giving several examples. In
the context of the war against terrorism, in 2006 tsrael carried out several
attacks on Lebanese territory. The policy of thedl government was to ensure
that Hezbollah would no longer be able to carrylant and missile attacks and
that this radical, militant organisation would kisatmed in accordance with a UN
resolution. The casus belli, let us not forget, wiezbollah's abduction of two
Israeli soldiers on 12 July 2006. Therefore it wesmar that the destruction of
Hezbollah, i.e. the neutralisation of its actiongespect of Israeli territory, was
the goal of the common purpose of the Israeli gowemt, which acted to bring it
about, without a shadow of a doubt, in collusiorthwother world powers,
foremost among which was the government of the US#hout entering into the

406 Tadi Il, §227
407y, DAMASKA 2005
408 |bid.
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debate on whether attacking the territory of ano#tate is justified in terms of
the UN Charter, or has any basis in internatioaal the question should be asked
as to how and by what means “collateral damage’it & callously called in
military jargon, can be justified. If the elememtsa extended JCE are applied,
few would be able to contest that the Israeli leslaip could have predicted that
the civilian population would suffer as a result afcomprehensive military
campaign against Hezbollah. In an air attack onvihege of Qana in southern
Lebanon, more than 60 Lebanese civilians dieduiiol 37 childrert®® Even if
that attack per se had been a legal response tbohliz actions, which, it is
claimed, had used the village as a base from wtadaunch several attacks on
Israel, it is absolutely certain that the collaktetamage represented a crime in
terms of international law, as not only could itveabeen predicted by high-
ranking Israel officials, but they had even reclksbioa it, in a fashion, and come
to terms with its consequences. This was clean feostatement made by the
Israeli Prime Minister, Ehud Olmert, in which heidsa“lsrael warned the
inhabitants of Qana to leave their village befone ir attack*° Another
example in which the JCE theory might hypotheticélé applied is the United
States attack on Afghanistan. As a response t@ltq@aida terrorist attack of 11
September 2001, this attack was interpreted byirttegnational community de
facto as an attack on a terrorist organisation. veats allies in Afghanistan,
among others, included the so-called Northern Atleg of whom it might have
been assumed that they would not adhere to thes roke international
humanitarian law, since they had not done so inipus conflicts. Therefore all
those who formed this pact and who could have ptedj both objectively and
subjectively, that the forces of the Northern Ailia would probably breach
international humanitarian law, could have beenl hesponsible on the basis of a
extended JCE. However, it was not only the membéithe Northern Alliance
who breached international humanitarian law in Afgistan. According to some
estimates, during the intervention more than 1.8iani tons of bombs were
deployed, totally obliterating this mountain stateeady devastated by previous
events and the Soviet occupation. The main reasprsdich a comprehensive
attack was the attempt to prevent conflict on theugd and large numbers of
American casualties. The Bush administration wasing fresh memories of its
intervention in Somalia, in which eighteen casealiamong the American troops
turned public opinion against military interventionthat country. Therefore it is
not surprising that CNN editors issued instructiemgheir reporters, forbidding
them to mention actual numbers of casualties oe#tent of material damage, so
that the hard-won support of the public for the fvagainst terrorism” would not
swing in an unwanted direction. So lack of moderatin the intensity of the
attacks, which resulted not only in massive dantagie civilian infrastructure
but also in huge numbers of civilian deaths, coble interpreted as the
consequence of political fear of conflict on thewrd. The discovery of a mass
grave in Dasht-e-Leili, in which the bodies wererfid of more than a thousand

%9 Qana Attack Stirs Worldwide Outcry, U.S. Resistl<for Immediate Israel-Hezbollah Cease-
Fire, CNN, Sunday, July 30, 2006
“1|srael 'regrets’ civilian deaths in Qana, blamestllah, DNA World, Sunday, July 30, 2006
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members of the Taliban armed forces, to whom thesalvere obliged to grant
the status of prisoners of war, is just one pidicevadence in favour of the claim
that the military intervention in Afghanistan wastrcarried out in accordance
with the criteria and standards of international,lay which the right of a state to
individual or collective self-defence is regulatekhis, however, confirms our
theory that the extensive construction of a commarpose is possible in case of
any armed interventiolt! The next example in which the formulation of a
common purpose, which did not per se representreearithin the competence of
the Tribunal, nor was the commission of a crimerteeessary means of carrying
it out, is the intervention of NATO air forces imetterritory of the SR Yugoslavia.
Although the goal of the attack was to destroy riktary infrastructure of the
state, thus disabling its further aggressive pedicitowards Kosovo and
neighbouring states, many civilians died during déttacks and material damage
was caused, not only to buildings which formed drthe infrastructure of the
armed forces. Although excesses were involved whathnot been formulated in
a common purpose, and the collaborators had natalctagreed to such
excesses, the fact remains that they should h&ea iato account their possible
occurrence, because these excesses were both iadjecand subjectively
foreseeable. In any case, it is impossible to phenexecution of any military
operation without calculating into it potential kewéral damage, which is more or
less impossible to avoid on the ground. If one piscéhe extensive construction
of a common purpose in the indictments of the ICEhould be hypothetically
applicable not only to other situations, in whible tommon purpose includes an
armed attack, but to any plan which is directeda@s changing a particular
political set-up*? It hardly needs mentioning that the threat is goéauch an in
extenso approach to the concept of the recenthbksied, international criminal
jurisdiction based on a fragile treaty and inteioval criminal law as a whole.
Therefore the extensive, in fact “infinitely el@Stconstruction of the element of
common purpose, which includes both the objective subjective foreseeable
“risk” of potential crime occurring beyond its balsshould be dismissed. If not,
the further application of such a construction Wilve far-reaching, negative
consequences for international criminal law.

“1HERSH 2004
“2HAMASKA 2005.
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4. Participation of the Accused in the Common Purpse

The third component of the objective element of GE Jwas defined in the
judgment on appeal in the Taditase as “the participation of the accused in the
common purpose.” In this ruling “participation” waset defined precisely, nor the
exact contribution of the accused in supportingGE Jor in carrying out a
particular crime. According to the standard in jindgment on appeal in the Tadi
case, it follows that participation in a JCE whinobludes committing one of the
crimes envisaged in the statute “need not involwarission of a specific crime
under one of those provisions (for example, murdetermination, torture, rape,
etc.), but may take the form of assistance in,amtribution to, the execution of
the common plan or purpos&® In the Kvaka case the Trial Chamber
emphasised that:

“In the Tribunal jurisprudence, the contributionpdrsons convicted of participation in a
joint criminal enterprise has to date been diraa aignificant: those convicted have
committed crimes or have been actively involvedsaisting or facilitating crime$™

It continued by emphasising that “significant cdmition“ could be considered
as:

“An act or omission that makes an enterprise efitior effective; e.g., a participation
that enables the system to run more smoothly dnowit disruption. Physical or direct
perpetration of a serious crime that advances t@ gof the criminal enterprise would
constitute a significant contributioA®

According to the case law of the ICTY so far, thentent and range of the
contribution is impossible to determine in advanwet, should be assessed with
regard to the circumstances of the case, partigulren the participants in a JCE
are of a lower or middle status within the hiergremd were not the physical
perpetrators of crimes:

“It may be that a person with significant authority influence who knowingly fails to

complain or protest automatically provides subsshrsssistance or support to criminal
activity by their approving silence, particularfypresent at the scene of criminal activity.
In most situations, the aider or abettor or co-pwgtor would not be someone readily
replaceable, such that any “body” could fill hisg#. He would typically hold a higher
position in the hierarchy or have special trainiskjlls, or talents. The Trial Chamber
notes, however, that much of the post World Warcdke law discussed above did
attribute criminal liability to mere drivers or dandry soldiers made to stand guard while
others performed an execution. In addition, manyhef post war cases did not entail
repeated participation in a system of criminalitg,the accused typically participated on

A3 Tadi I, §227
44 Kvoeka |, §275
415 |bid. §309
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an isolated occasion only. Domestic laws too hottividuals accountable for directly or

indirectly participating in a single joint criminahdeavour*°

The contribution of the accused in supporting t6& Jand their position in the
organisational hierarchy, are the criteria by wipelnticipation in a JCE is divided
into “perpetrating” and “aiding and abetting”:

"Anyone who knowingly participates in any signifidtaway in the operation of the
facility or assists or facilitates its activity,curs individual criminal responsibility for
participation in the criminal enterprise, eitheraaso-perpetrator or an aider and abettor,
depending upon his position in the organisationaranchy and the degree of his
participation... the amount of time spent participgtafter acquiring knowledge of the
criminality of the system, efforts made to preveniminal activity or to impede the
efficient functioning of the system, the seriousnaad scope of the crimes committed
and the efficiency, zealousness or gratuitous trethibited in performing the actor’s
function.’

In the same case, the Chamber adopted the viewthtbaievel of participation
necessary to render someone a participant in agominal enterprise is less than
the level of participation necessary to graduateaater or abettor to a co-
perpetrator of that enterpris&® From ICTY case law so far it can be concluded
that there are several relevant forms of particypain a JCE:

a) Committing a crime.

b) Participating in an armed attack. The Appealar@ber in the Tadicase
concluded that the accused “actively took parh@s¢ommon criminal purpose to
rid the Prijedor region of the non-Serb populatioy,committing inhumane acts”
and, more specifically, that he was “an armed memban armed group that, in
the context of the conflict in the Prijedor regi@ttacked Jas&i. The Appellant
actively took part in this attack, rounding up aselerely beating some of the
men from Jaski.”**® In the Kupre$li et al. case it was said of four of the
accused that they had been directly involved iaca on one of more homes of
Bosnian Muslims, which resulted in loss of life agxpulsion. The participation
of two of the accused explicitly reached the legklcomplicity in a criminal
undertaking. The fifth person accused was foundtygoif aiding and abetting,
because he had been present and ready to agkisyghl he did not actually take
part in the attack directf?° Participation in a JCE according to this schense al
includes preventing prisoners from escaping. Tiuthé Vasiljewt case it was
shown that the accused had taken part in “thig jiminal enterprise to murder
by preventing the seven Muslim men from fleeingobinting a gun at them while
they were detained at the Vilina Vlas Hotel, bycgsng them to the bank of the

418 |bid. §309

“17|bid. §306, 311

418 |bid. §287

Tadi 11, §231, 232
420 Kupreské 1, §782
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Drina River and pointing a gun at them to prevéwirtescape, and by standing
behind the Muslim men with his gun together witle thther offenders shortly
before the shooting occurretf?

c) Participating at the level of co-ordination.the Krstt case the Trial Chamber
pronounced the accused guilty of being an accompiic a JCE, since his
participation was “of an extremely significant na&wand at the leadership level”.
In the judgment it was emphasised that “Generati&did not conceive the plan
to kill the men, nor did he kill them personallyowever, he fulfilled a key co-

ordinating role in the implementation of the kitiicampaign®*?

d) Carrying out supervision. The Appeals Chamberthe Krnojelac case
confirmed the stance of the Trial Chamber thatgbsition of prison warden of
KD Dom and the supervisory function it carried acbube regarded as a
considerable contribution to a J¢E.

From the case law of the ICTY so far, it emergeat tthe threshold for
responsibility of participants in a JCE in regandthe objective element (the act
itself) is set lower not only in relation to theysical perpetrator, but also in
relation to aiders and abettors (!?). While iteguired of aiders and abettors that
their complicit support forms a “substantial caotiion” to an action carrying out
a common purpose or plan, it is sufficient for geaticipant in the JCE to do
something which is “in some way directed to thelfaring of the common plan

or purpose #*

“2Lyasiljevi Il, §89
422 Krstic |, §642, 644
42 Krnojelac II, §39
424 Tadki 11, §229
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5. Conclusion

A “common purpose”, as the second objective compbotthe JCE theory, has
definitely been treated in the case law of the Umdd so far as the central segment
of this theory of derived criminal responsibilince the existence of a common
purpose having been shown, little attention has theen paid to establishing the
presence of the other two components of the obgeiement of a JCE (plurality
of persons and the systematic contribution of tteeised to creating or supporting
a JCE). Underestimating the first component and lto& of any criteria for
establishing it arise from the fact that the JC&otly of responsibility attributed to
groups ranges from a few armed persons, activehergtoun&”, through the
members of local authorities who acted to carry sirategic plari§® to high-
ranking military commanders and state officials wiparticipated in the
implementation of state policié&’ Thus, depending on the circumstances of the
case, the first component may include a group stingiof only a few persons, to
one comprising “persons both known and unknown” ahale structures at the
local and central state levels. The content offitet component on the whole
depends on specific proofs, which the prosecutianth regard to the
incriminating event, had available, and followirigg tpattern — the less evidence,
the greater the circle of participants in the JBGEc@use as the circle grows, so
does the potential number of crimes regarded asstmable, foreseeable
consequences” which can be attributed to the adgu3ée reason for ignoring
the third component of the objective element ofC& Jies in the fact that even
today, it is unclear how an accused person shoal@ lzontributed to a JCE in
such a way as to make him guilty of the crime withich he is charged. In that
sense, the Tribunal's case law has been inconsistesome proceedings it has
emphasised that such a contribution must be sysitenwehile in others it has
been considered subject to the “systematic” or €eal” contribution of the
aiders and abettors. Eventually this has led tdlagical situation in which the
prosecution has found it easier to prove perpetatsing the JCE theory, rather
than aiding and abetting as a form of complicityich is traditionally accessory
to perpetration. Apart from this, the lack of amjiable criteria for distinguishing
an “substantial” contribution from a “non-substatitione have led to the
formation of wrong conclusions regarding the fornpaisition of the accused
within the hierarchy of command, by which takinglecision has in itself been
considered an “substantial” contribution. This kfdfaulty legal reasoning, as a
result of the unrestrained powers of discretionth& prosecution in compiling
indictments, has led to the broad application mdy of systematic JCEs, whose
independence within the theory has been brought opiestion on many
occasiond”®ut also the most controversial, extended JCEs.

422 E g. the Tadii Vasiljevi¢ cases

426 E g. the Stakicase

“27E g. the Milutinové et al. case

%8 Krnojelac 1,§78; Separate opinion of Judge DavisthHon the objection of Ojdanion the
grounds of lack of jurisdiction - JCE, 21.05.20830
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CHAPTER FOUR

SUBJECTIVE ELEMENTS OF THE JOINT CRIMINAL ENTERPRIS E
THEORY

1. Nulla poena sine culpa and International Crimiral Law

The principle of guilt is one of the basic prin@plin contemporary criminal law. It is
expressed in the maxim nulla poena sine culpanorpunishment without guilt’.
Guilt (mens rea) is a general principle of lawhe sense of Article 38 of the Statute
of the International Court of Justi¢€.In some legal systems the principle of guilt is
a constitutional category, while in many countriess expressly formulated in the
text of the criminal code. Even in those countie/hich the principle of guilt is not
made explicit in constitutional or legal texts, lgus a constitutive element of
criminal offence and the basis on which punishmentmeted out. Objective
responsibility, that is punishment for causing @ertconsequences, has been
abandoned in contemporary 4% Responsibility for causing consequences has been
limited to minor punishable offences (e.g. striability offences in common law).
Modern criminal law also distances itself from sdled responsibility for the actions
of others. The remnants of this, however, canlstilseen in common law in the form
of vicarious responsibility. The most serious offes in national legal systems are
usually called “crimes”, (for example, in Croatiariminal law - “war crimes” or
“crimes against humanity”). The severity of genegidv/hich in the case law of the
ICTY is referred to as the “crime above all othemes”, is based on its subjective
element of criminal offence, that is the specifitent accompanying it to destroy, in
whole or in part, members of a particular religiotaial, national or ethnic group.
The case law of the ICTY and the International @uach Tribunal for Rwanda has
established that it is possible to establish crahmesponsibility for genocide, even
when only one person has been Kkilled, if the pespat acted with specific intent
(dolus specialis). The difference between “ordifiamurder and murder as the result
of genocide lies in the specific intent, which imegl harsher punishment. The
Preamble to Resolution 827 of the UN Security Cdushows how important
element guilt is in achieving the aims for whiche thCTY was founded. The
Preamble emphasises in several places the individsponsibility of perpetrators of
crimes which threaten international peace and #gciit In the Report of the UN
Secretary-General submitted according to paragapiSecurity Council Resolution

29 See SCHABAS 2002-2003

430 Because of direct contradictions with the prineipF guilt in contemporary law, contemporary
criminal law has rejected the medieval theroy versare illicita, according to which a person
moving in a prohibited sphere could be imputed yyéng which is a result of the criminal
offence (Lat. versanti in re illicita imputantur aia quae sequuntur ex delicto), HORVATEt al.
2002.

3L UN Security Council Resolution 827 (1993) on timetnational Criminal Tribunal for the
Former Yugoslavia, 25 May 1993, S/Res/827 (1993)
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808,%* it is stated that the principle of individual ciimal responsibility, whether in
the commission or ordering the commission of grakeaches of the 1949 Geneva
Conventions, is an important element. The Reparali® that the Security Council
,has in several Resolutions established that psrseho have committed grave
violations of international law in the former Yudm&a are individually responsible
for such violations**® The principle of guilt is important not only intablishing
whether the accused committed the crime with whielhas been charged, but also in
determining the punishmefi¥f This has been confirmed by the practice of
international criminal courts. Apart from deterrenthe practice of the ICTY has also
singled out retributioff® as one of the important purposes of punishmenis Tin the
Todorovi case, the Trial Chamber approved retribution pareciple demonstrating
equity and fulfilling the demand for the punishméatfit the crime**® Also in the
Kupreské case, although no further explanation was givetribution is mentioned
as the primary purpose of punishment, regardlesgsofprimitive or negative”
associationd®’ The importance of retribution based on the gufilthe perpetrator
was also emphasised in the judgment of the Appgelagsnber in the Krnojelac case,
while other purposes, such as “the incapacitaticth@ dangerous and rehabilitation”
were seen as less importafit Guilt as a subjective element of a criminal offenc
even though not expressly prescribed in the Statuitee ICTY nor in its Rules of
Procedure and Evidence, is implicit in the deswipbf the criminal offences which
fall within the scope of the jurisdiction of theiBunal. The accused cannot be
punished for any of those criminal offences if imgeedings he cannot be proved
guilty of committing the crimes with which he haselm charged. Guilt as a subjective
element (mens rea) is graded according to the @ategf JCE in question. For the
basic form of JCE, intent to commit a particulainénal offence is required. This
intent must have been shared by all the co-petpesra.e. participants in the JCE.
The systematic form of JCE requires personal kndgdeof a system of abuse and
the intent to contribute to that system. In theeeged form of JCE, the perpetrator
must act with the intent of participating in thenomon purpose of the group, and
contribute actively to the JCE or criminal offencemmitted by the group. In the
extended form of JCE, the accused bears respatsifk criminal acts which
resulted from the common purpose, if, accordinth®ocircumstances of the case, it
could have been foreseen that one of the membdiseajroup would commit such

432 UN Security Council Resolution 827 (1993) on timetnational Criminal Tribunal for the
fsgrmer Yugoslavia, 25 May 1993, S/Res/827 (1993)

Ibid.
*3* DERENCINOVIC 2005; KELLER 2001-2002; DANNER 2001
3% Retribution (Lat. ré-tribuo, to give back, returetro dare: to give someone what they deserve)
is a philosophical and ethical notion or conceptsisting of retributive or repressive sanctions
(Lat. repressio: repression), the primary aim ofclhis to return and repress by force an evil
committed or inflicted by crime committed. (HORVAT et al. 2002). See NOVOSELEC 2004;
CVITANOVIC 1999; HORVATLC 1980; HUSAK 2000; KELLOGG 1977-1978; BRADLEY
1999; ALLEN 1975-1976
3% Todorovi I, §30
437 Kupreské et al. 1, §848
438 Krnojelac II, §508
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an act, and if the accused knowingly acceptedrtbf>® There follows an analysis
of the content of guilt for each of the aforemenéid forms of JCE.

9Tadi 11, §228
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2. Guilt in a Basic Joint Criminal Enterprise

In a basic JCE the individual responsibility of harticipant is the intent which the
participant shared with the other co-perpetratothé JCE to commit the offence. An
example would be a plan to murder, formulated kg participants in the JCE, in
which each of them, although fulfilling differentles within the plan, shared intent
to kill. Apart from shared intent among the pagants in the JCE, the prosecution
must also show shared intent between the accusddtten relevant physical
perpetratoré*® Acting on the basis of shared intent has one naticonsequence: if
the prosecutor fails to show that the accused haghysical perpetrator acted with
the same intent at the time the crime was committezlaccused must be acquitted.
The existence of shared intent in a basic JCE veadt dvith exhaustively in the
judgment on appeal in the Vasiljéwase. In the first instance judgment in that case,
the Trial Chamber concluded that the accused'sitintekill seven people could be
deduced from his actions:

“The Trial Chamber is satisfied that the Accuserbpeally participated in this joint criminal
enterprise by preventing the seven Muslim men ffleeing by pointing a gun at them while
they were detained at the Vilina Vlas Hotel, byoging them to the bank of the Drina River
and pointing a gun at them to prevent their escapé,by standing behind the Muslim men
with his gun together with the other three offesdgrortly before the shooting started™.”

In its appeal, the defence stated that the Triahndber had been in error in
concluding that the accused shared the intent ltcs&ven Muslims. The Appeals
Chamber established that, since the accused hadknwmtn about the planned
shooting of the victims, the fact that he prevertteem from escaping the hotel was
not decisive in proving his shared intent to kikm. Further, no reasonable arbiter of
the facts would argue, on the basis of his actionghe hotel, that the accused
intended to murder the seven Muslifi&The judgment of the Appeals Chamber
stated that because of the error made by the Chamber in establishing the guilt of
the accused, justice had not been carried outwithrout proof of the Appellant's
intent to commit murder, he could not be held resgde as a participant in a joint
criminal enterprise. The Appeals Chamber conclutleat the only reasonable
conclusion to be drawn on the basis of the evideutiected (the accused did not
himself shoot the victims, he had no control oves shooting and his degree of
participation in the act was far less than thathef other participants), was that the
Appellant knew that his acts would assist the cossion of the murders. The
Appeals Chamber finds that in preventing the memfescaping on the way to the
river bank and during the shooting, the appellaatsons had a “substantial effect
upon the perpetration of the crim&*The basic category of JCE was applied in the
judgment of the Appeals Chamber in the Staldse. In this case it was established
that the accused had taken part in a JCE, madéostastial contribution to the

#40Krsti¢ 1, §613; Krnojelac 11, §84; Vasiljevil, §68; Vasiljevé Il §97
“Lyasiljevic 1, §209
“2yasiljevi I, §126
“Byasiljevic I, §134
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implementation of the common purpose and actedeliely to carry it out. The
judgment stated that the evidence confirmed thatdivil authorities, police and
military had acted together at the same level enrttunicipality of Prijedor, with the
aim of achieving the aims of the common purposangtprice, from which it follows
that all the participants in the JCE shared theesantent. From this construction it
can be seen that in the Stakase, the Chamber did not make conclusions coimcgrn
the responsibility of the accused for crimes corteditwithin a basic JCE on the
basis of the proved shared intent of the accusddtanrelevant physical perpetrators
to commit the specific criminal act. Moreover, #ie of the physical perpetrator was
never established in that case, nor was the cianos of whether the physical
perpetrator and the accused shared the same iftens. the standards of proof
required to show shared intent in a basic JCE wmyeificantly lowered. It should
however be mentioned, in regard to the loweringtahdards of proof required to
show shared intent in a basic JCE, that the Stekse was unfortunately not an
exception, but rather conformed to the rule. Theisher General Krstinor the local
official Blagoje Simé¢ were sentenced by the ICTY for sharing intent wttie
physical perpetrators of the crimes of which thag been charged, but on the basis
de iure and/or de facto of their positions in tiistem of power, which in some way
enabled the physical perpetrators to act in camuti of absolute or relative
impunity*** The reasons for this approach can be seen imttgrjent of the Appeals
Chamber in the Stakicase:

“In such a context, to require proof of the disgnaiory intent of both the Accused and the
acting individuals in relation to all the singlet@committed would lead to an unjustifiable
protection of superiors and would run counter te theaning, spirit and purpose of the
Statute of this International Tribundf*®

However pragmatically one might understand the aieiag of the court as an
expression of the need to deliver effective punishirior a so-called mass crime, in
which it was difficult to determine who the phydiparpetrator was, his state of mind
at the time the crime was committed and his shareht with participants in the
JCE, it is nonetheless legally unacceptable, becaudeads to revision of the
subjective elements of criminal offences within gepe of the jurisdiction of the
ICTY, which of course contradicts the meaning, ispind purpose of the Statute of
the ICTY. This can be clearly deduced, among othigs, from the conclusion of
the Trial Chamber in the St&kcase that the forms of responsibility in Articlel)]
“in particular, the mens rea elements requireddoroffence listed in the Statute
cannot be altered®*® Clearly, therefore, in terms of proving guilt befdahe ICTY, a
gap has been created between the theoretical doatepbasic JCE defined in the
judgment of the Appeals Chamber in the tawise and later case law, in which these
theoretical tenets have been significantly redwratiobjectified.

444 HAAN 2005
445 Staki |, §742
448 |bid. §437
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3. Guilt in a Systematic Joint Criminal Enterprise

In a systematic JCE the perpetrator knows he isidiec! in an organised system of
abuse and is aware of the possibility that withiattsystem, certain criminal acts
(e.g. murder, rape, etc.) will be carried out. e so-called “concentration camp”
cases, guilt consisted in knowing the nature ofsystem of abuse and the intent to
carry out a common plan of abuse. According todhge law of the ICTY so far,
such intent can be shown directly or by infererroenfthe type of authority wielded
by the accused within the camp or the organisatibrexarchy. Perhaps the best
example of criminal proceedings in which the acduseere charged with
participating in a systematic JCE is the Kka et al. case. The accused, who were the
camp commandant, his deputy and the captain ofgtle¥ds in the camp, were
charged thus: “Between 24 May 1992 and 30 Augu8®18osnian Serb authorities
in the Prijedor municipality unlawfully segregatetbtained and confined more than
6,000 Bosnian Muslims, Bosnian Croats and other®®ems from the Prijedor area
in the Omarska, Keraterm, and Trnopolje caniié The Appeals Chamber in the
case stated the following:

“The Appeals Chamber affirms that the de factoejule position of employment within the
camp is only one of the contextual factors to baswtered by the Trial Chamber in
determining whether an accused patrticipated irctimemon purpose. A position of authority,
however, may be relevant evidence for establistiiegaccused’'s awareness of the system,
his participation in enforcing or perpetuating t@mmon criminal purpose of the system,
and, eventually, for evaluating his level of papttion for sentencing purpose$®

By this ruling the first instance judgment was ¢onéd, in which the following was
stated, among other things:

“The concentration camp cases seemingly establigihatable presumption that holding an
executive, administrative, or protective role inaanp constitutes general participation in the
crimes committed therein. Intent to further theod of the joint criminal enterprise so as to
rise to the level of co-perpetration may also Hermed from knowledge of the crimes being
perpetrated in the camp and continued participatwhich enables the camp’s
functioning.”*°

The greatest objection which can be directed atthieeretical construction of the
subjective element of a JCE and its applicatioprawctice is that, in comparison to a
basic JCE, in which it is only possible, after ¢akeexhaustive analysis of all the
circumstances of a particular case, to deduce ticesad's intent, here it can be
deduced automatically, by virtue of his positiontire organised structure of the
hierarchy of power and the fact that he particigatesupporting the systematic JCE:

“It is important to note that, in these cases,réwlisite intent could also be inferred from the
position of authority held by the camp personnatieled, it was scarcely necessary to prove

447 prosecutor v. Miroslava Kvka et al., 21.08.2000, §6
448 Kvocka 11,8101
49 Kvocka | §278
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intentwhere the individual’s high rank or authority wouldve, in and of itself, indicated an

awareness of the common purpose and intent taipateé therein*°

In the Delal¢ et al. case, which was the first case in whichl@iEY had considered
the responsibility of a camp commandant for illeigakarceration as a war crime, the
Appeals Chamber stated that it was necessary t@pro

“more than mere knowing “participation” in a gerlesgstem or operation pursuant to which
civilians are confined. In the Appeals Chamber'swi the fact alone of a role in some
capacity, however junior, in maintaining a prisonwhich civilians are unlawfully detained
is an inadequate basis on which to find primarynoral responsibility of the nature which is
denoted by a finding that someone has committedimec Such responsibility is more
properly allocated to those who are responsibleiferdetention in a more direct or complete
sense, such as those who actually place an acousistiention without reasonable grounds
to believe that he constitutes a security riskwbp, having some powers over the place of
detention, accepts a civilian into detention withkmiowing that such grounds exist; or who,
having power or authority to release detaineess tai do so despite knowledge that no
reasonable grounds for their detention exist, ar &#imy such reasons have ceased to €Xist.”

Contrary to this, and relying on the judgment o #ppeals Chamber in the Tadi
case, the Trial Chamber in the Kka case established that the basis for
responsibility in systematic JCEs was the accugmubgion within the organisation
of the camp and his knowledge that within the canté systematic abuse, crimes
might be committed. The basis for this reasoninghenpart of the Appeals Chamber
came from a judgment delivered by the United Staiigtary Tribunal in the
Einsatzgruppen case, in which the responsibilitthose accused who had held low
positions within the camp was debated. The progmtutlaimed that only a low
threshold of participation was sufficient. In rébat to the four accused who had held
low positions, the prosecution claimed:

“Even though these men were not in command, thepaaescape the fact that they were
members of Einsatz units whose express missiorl, kmelwn to all the members, was to

carry out a large scale programme of murder. Anynber who assisted in enabling these
units to function, knowing what was afoot, is guitf the crimes committed by the unit. The

cook in the galley of a pirate ship does not esdhpeyardarm merely because he himself
does not brandish a cutlags?’

The military tribunal did not accept the claim dietprosecution that any form of
participation was sufficient, however low is thespimn of the accused in the
hierarchy of the enterprise. Thus two of the folmovheld the lowest positions in the
unit, who did not themselves commit crimes, werguéted of the crimes carried out
by the Einsatz unit. From this, the Trial Chamimethe Kva@ka case concluded that:

40 Tadki 11, §203

“Delali¢ i dr. II, §342

42 The United States of America v. Otto Ohlenforfaét Trials of War Criminals Before the
Nuremberg Military Tribunals under Control Councédw No. 10, vol. IV, p. 373, cit. Kuka |,
8279
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“In the jurisprudence of the concentration campesastheory in which criminal liability will
attach to staff members of the camps who have ledyd of the crimes being committed
there, unless their role is not “administrative” tsupervisory” or “interwoven with
illegality” or, unless despite having a significastiatus, their actual contribution to the
enterprise was insignificant!*®

In other words, this means that the knowledge iohes (the intellectual component)
was sufficient grounds for punishing accused peys@mo held high positions within
the organised camp system, unless their contributio the enterprise (not
specifically criminal acts) was insignificant. Ap&rom the fact that this statement is
self-contradictory (it is futile to claim that angen holding the position of camp
commander, for example, has an insignificant cbation to make to the functioning
of the system in his command), it seriously thresitthe foundations of individual
criminal responsibility according to Article 7(1f the Statute and appears to open
the back door of opportunity to guilt by associatiovhich is not provided for in the
Statute. Trial Chamber in the Kéka case, dealing with the definition of systematic
JCE, adopted the legal opinion from the Dachau eaination camp case, according
to which the role of the concentration camp stadficated the presupposition that the
accused had committed a war crime and that presomgould, among other things,
be challenged by proving that the accused hadechout his duties for only a short
time, or that his position was so insignificantttha could not be said to have taken
part in a common purpose. However, this is in cateplcontradiction to the
interpretation which sees a JCE as a crime “coreniitaccording to Article 7(1) of
the Statute, and “joint criminal enterprise can hetviewed as membership in an
organisation because this would constitute a n@wecnot foreseen under the Statute
and therefore amount to a flagrant infringementhef principle nullum crimen sine
lege.*** Let us return to the problematic practice of drayiconclusions on the
existence of the accused's intent on the basis bgdctive circumstances in a
systematic JCE. Apart from in the concentration garases, this inference is often
used in the practice of the ICTY, even for criminéknces for which specific intent
is a constitutive characteristic of the offence(@iscriminatory intent in persecution
as a crime against humanity). In the Kérdt al. case, the Trial Chamber deduced on
more than one occasion the discriminatory intenthef accused in the crime of
persecution, by means of his intentional or consciparticipation in a campaign of
systematic abuse against a specific ethnic, relgior political group. In the first
instance judgment in the Jefistase, the Chamber concluded that the discrimipator
intent of the accused could be deduced from thiettiat he “consciously participated
in a range of extensive, systematic violence camigt against one particular group.”
Objectifying otherwise subjective criteria in anteatpt to prove intent is a
questionable from the aspect of the presumptiomobcence principle, which is
explicitly stated in Article 21 (3) of the Statuté the ICTY, and according to which
the accused is considered innocent until proveritygum accordance with the
provisions of the Statute. The principle of thesmraption of innocence was also
seriously challenged in the K¥ka case, in which it was emphasised that only én th

453 Kvoeka |, §282
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case of one of the accused raising the questiovhether an act had been committed
on discriminatory grounds, would the Chamber cagrswhether the prosecution had
proved discriminatory grounds:

“The Trial Chamber notes that there may be padicircidents alleged against an accused
where a persecutory nature of the acts remaine ttetermined. For example, while the Trial
Chamber is fully confident that beatings were cottedi in Omarska camp with intent to
discriminate against non-Serbs, there may be lgmatmf certain victims which were not
committed on discriminatory grounds, but for purpgrsonal reasons. In instances in which
an accused has raised a question as to whethectanmaa committed on discriminatory
grounds or without the knowing or wilful partici@t of the accused , the Trial Chamber
will consider whether the Prosecution has estaptishthat the grounds were
discriminatory.**®

From this it follows that once the facts which eg@nt the objective element of the
criminal offence have been established, the sulsgeelement can be presumed until
successfully challenged (presumption iuris). Thenefit is sufficient for the
prosecution to prove that the accused's condudtibated objectively to the support
and continuation of the system of abuse. It isneaessary to prove that the accused
intended to continue the JCE, even in cases ofesim which specific intent is
required, such as genocide and/or the crime aghumanity of persecution. Instead,
the defence must show why such presumptions a@reat’® This approach is
clearly in contravention of Article 21(3) of the T® Statute and goes against general
provisions regarding the presumption of innocehiéén considering the subjective
element of systematic JCE the opinion of the Chambéhe Krnojelac case should
be taken into accouhif, according to which there was no legal basis ierimational
criminal law for creating a separate category dfteayatic JCE and lowering the
standards of proof:

“The Trial Chamber is satisfied that the only bafis the distinction between these two
categories made by the Tad\ppeals Chamber is the subject matter with whindksé cases
dealt, namely concentration camps during World Wavlany of the cases considered by the
Tadic Appeals Chamber to establish this second categopgar to proceed upon the basis
that certain organisations in charge of the come&inh camps, such as the SS, were
themselves criminal organisations, so that thegyaation of an accused person in the joint
criminal enterprise charged would be inferred fréiis membership of such criminal
organisation. As such, those cases may not pravifien basis for concentration or prison
camp cases as a separate category. The Trial Chasnibeany event satisfied that both the
first and the second categories discussed by thd& Pgopeals Chamber require proof that

*°Kvoeka |, §203

**HAAN 2005

47 |International Covenant on Civil and Political RighAdopted and opened for signature,
ratification and accession by General Assemblylutism 2200A (XXI) of 16 December 1966,
source http://www.hrweb.org/legal/cpr.html, 1.8.20@onvention for the Protection of Human
Rights and Fundamental Freedoms, CETS No. 005, Rémé. 1950.
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the accused shared the intent of the crime comuiniijethe joint criminal enterprise. It is

appropriate to treat both as basic forms of thet joiiminal enterprise?®

Judge David Hunt, in his separate opinion on theigden on motion challenging
jurisdiction in the Ojdardi et al. case, questioned the categorisation oesyaic
JCE:

“Another difficulty which remains is the existences a separate category of joint criminal
enterprise, of the second category formulated énTtadé Conviction Appeal Judgment, in
which all of the participants are members of militar administrative groups acting pursuant
to a concerted plan. Many of the cases consideredat Judgment concerning this second
category appear to proceed upon the basis thaaireorganisations in charge of the
concentration camps, such as Die Schutzstaffeln Miionalsocialistischen Deutscher
Arbeiterpartei (the “SS”), were themselves criminajanisations declared to be so by the
Nuremberg Tribunal, so that the participation of aotused person in the joint criminal
enterprise charged would be inferred merely frors hiembership of that criminal
organisation. This has no doubt contributed to ¢bafusion of thought on the part of
Ojdani, who has adopted clearly erroneous criticisms that Tadé Conviction Appeal
Judgment has, by recognising a joint criminal gmise, adopted a principle of collective
responsibility. | am not satisfied that the App€&ddamber in the TadliConviction Appeal
Judgment demonstrated a sufficiently firm basis tfeg recognition of these cases as a
separate category of joint criminal enterpri$8.”

This opinion is correct. There is really no substndifference between Killing
people within the scope of an organised systembasa (such as a concentration
camp) and killing them in other circumstances,goample killing civilians during an
attack on a village. With that in mind, differeniy the first (basic) and second
(systematic) categories of JCE is completely aréifiand is obviously done in order
to make the prosecution's position easier, forsitmiuch easier to prove that a
defendant held a position within a system (e.gorecentration camp) and knew what
crimes were being committed there, than it is tovprhis shared intent with the
actual physical perpetrators of specific crimes.

49 Krnojelac I, §78
450 Separate opinion of Justice David Hunt on the ailja of Ojdané on jurisdiction — joint
criminal enterprise, 21.05.2003, 8§30
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4. Guilt in an Extended Joint Criminal Enterprise

In the case law of the ICTY the opinion has beewcepted that forms of
responsibility cannot “change or replace elemehtgimes defined in the Statute. In
particular, the mens rea elements required forfeance listed in the Statute cannot
be altered®* Nevertheless, by the introduction of extended J3Ea form of
responsibility in which it is sufficient to confirtinat the accused could have foreseen
the possible or probable consequences, the elemémysilt for crimes within the
scope of the Tribunal have been altered. In thei¢Tadse, there are particular
elements of the third category of JCE which carcdesidered the most problematic
from the aspect of the principle of guiff The subjective element in an extended
JCE in the Tadicase was described by the Appeals Chamber in thifeeent ways.
According to the first claim:

“Criminal responsibility may be imputed to all paipants within the common enterprise
where the risk of death occurring was both a ptellle consequence of the execution of the
common purpose and the accused was either reakd@sdifferent to that risk *3

In the same decision, the Appeals Chamber claitnadfor guilt in an extended JCE
to be proved:

“What is required is a state of mind in which agoer, although he did not intend to bring
about a certain result, was aware that the actbtize groupnvere most likely to lead to that
result but nevertheless willingly took that risk.dther words, the so-called dolus eventualis
is required (also called "advertent recklessnassbime national legal system&j?”

Even greater confusion in determining guilt in caséextended JCE is caused by a
third approach, according to which:

“Responsibility for a crime other than the one agrepon in the common plan arises only if,
under the circumstances of the case, (i) it wasskeable that such a crime might be
perpetrated by one or other members of the grodp(@nthe accused willingly took that
risk.”*%

The lack of clarity which is obvious in the judgmer the Appeals Chamber in the
Tadi case concerning the element of guilt in the thategory of JCE has influenced
further proceedings before the Tribunal, in whibk Chambers have faced several
dilemmas. The first is to do with whether a crinmenenitted outside the scope of the
JCE must be “probable” or merely “possible”. Them® dilemma is whether dolus
eventualis and recklessness are synonyms, or@ifféorms, that is degrees, of guilt.
Finally, there is the dilemma of upon what legabugrds is the introduction of this
form of guilt in the case law of the Tribunal basedt us first deal with what the

481 Staki I, §437
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Chamber in the Tadlicase actually understood by the concept of theeSeeability”

of consequences. It can be seen immediately th#tanthree above formulations
there are different categories of foreseeabilitye Tirst and third formulations refer
to the foreseeability of consequences being “ptessibwhile in the second, the
consequences must be “probable”. We must agree Juidige Hunt in his Separate
Opinion on the Decision on the objection on jurisidin in the Ojdard case, in which

he concluded that, as far as a subjective stat@vafeness was concerned, “there is a
clear distinction between a perception that an eigepossible and a perception that
the event is likely (a synonym for probable). Tagdr places a greater burden on the
prosecution than the formet®® Hunt correctly noted that:

“The word “risk” is an equivocal one, taking its amng from its context. In the first of these
three formulations state (“the risk of death ocot), it would seem that it is used in the
sense of a possibility. In the second formulationgst likely”, means at least probable (if

not more), but its stated equivalence to the tawil notion of dolus eventualis would seem to
reduce it one more to a possibility. The word “ntigh the third formulation indicates again

a possibility.*®’

The second dilemma arising from this decision isréfation to the question of
whether dolus eventualis and recklessffésare synonyms or different forms or
degrees of guilt. The Trial Chamber in the Statase offered a technical definition
of the concept of dolus eventualis:

“If the actor engages in life-endangering behavjidus killing becomes intentional if he

“reconciles himself” or “makes peace” with the likeod of death. Thus, if the killing is

committed with “manifest indifference to the valolehuman life”, even conduct of minimal

risk can qualify as intentional homicide. Large leckillings that would be classified as
reckless murder in the United States would meettmtinental criteria of dolus eventualis.
The Trial Chamber emphasises that the concept hfsdeventualis does not include a
standard of negligence or gross negligeriée.”

On the other hand, the subjective element of reskiess is the prediction (prognosis)
of danger and/or risk, while the objective elem@npon which responsibility is
based) is the conduct of the accused, which devsitmificantly from the conduct
which one would expect of a reasonable person milai circumstances.
Recklessness is not a specific form of guilt in glgstem of civil law. In English law,
on the other hand, the recklessness was definadcase dated 1957 when largely
subjective criteria for establishing recklessnessevdetermined’® According to the

%6 geparate opinion of Justice David Hunt on the alja of Ojdané on jurisdiction — joint
criminal enterprise, 21.05.2003, §10

47 |bid.

%% Recklessness is sometimes translated differentty Croatian (,bezobzirnost*), but since its
meaning in Anglo-Saxon law is closer to negligeti@n indirect intent which includes an element
of carelessness. Perhaps “thoughtlessness” would better word, as it clearly expresses the
element of will in the concept and its closenességligence, as this form of guilt is defined in
European continental law.
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statutory definition, recklessness is malicious dmion of the possibility of
consequences arising and the acceptance of ththaskuch consequences will arise.
The criteria of recklessness in English law wergedified and the test of
obviousness introduced in a case dated 1981. Araptd the opinion of the court in
that case, an accused person acts recklessly when:

“- he does an act which in fact creates an obvils that property will be destroyed or
damaged; and

- when he does the act he either has not givertlanyght to the possibility of there being
any such risk or has recognised that there was smkénvolved and has nonetheless gone
onto do it.*"*

The test of obviousness introduced into Englishila@981 objectified the criteria of
recklessness as a form of guilt. If the consequenegere obvious to a reasonable
(average) person, then it will be assumed thattioeised could have foreseen them.
The objectification of the criteria for proving kdessness was criticised in later
proceedings, so that in the R. v. Gemmel and Ritshease of 2002, a subjective test
for establishing this form of guilt was reintroddceto English law. According to
this test, the accused acted recklessly in beingrewf the risks which existed or
which would exist, and of the consequences whichlevarise if he, being aware of
the risk and in circumstances known to him, newdeds unreasonably took that
risk.*”? The ICTY Chambers in their case law so far haveduge terms dolus
eventualis and recklessness as synonyms. Cassdsg,biook International Criminal
Law, speaks of these terms as synon§fhsiowever, this view is incorrect. While
one aspect of recklessness focuses on the riskhvthe perpetrator is prepared to
take, dolus eventualis is linked with his attitud®ncerning the possible
consequences, regardless of the risk of his actibtes is indifferent to such
consequences. The punishable aspect is approvidgidemtifying with harmful
consequences. If the goal of an armed gang isrntonelte certain opponents in their
territory and the members of the groups foresed¢ #Hmmeone may die as a
consequence of their plan, they are not necessactipng according to the form of
guilt known as dolus eventualis. The killing theynamit is only dolus eventualis if
they understand that certain people are going & approve of and desire that
outcome in their hearts, and decide to proceed thighplan. On the other hand,
where recklessness is concerned, the most impdaetors are the gravity of the risk
and the military gains of an operatitfi.Although it is undisputed that the form of
guilt known as recklessness in common law, and wlscas we have seen, different
from the concept of dolus eventualis, is not unkmow comparative law, it is
questionable on what legal grounds its use cau$tdigd in proceedings before the
ICTY. Actually, this form of guilt is not providetbr in the Statute, nor can it be
considered a characteristic of the basic elemdraayof the crimes within the scope
of the jurisdiction of the Tribunal. A great numhsrcontemporary authors agree in

471 R v Caldwell (1982)
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473 CASSESE 2003

474 ELETCHER-OHLIN 2005

153



claiming that the concept of recklessness as a @irguilt is completely unknown in
modern international criminal laf¢> All sources of international criminal law which
prescribe the most serious criminal offences, saglcrimes against international
humanitarian law, genocide and crimes against hitgpasperate exclusively on the
basis of the intent with which the crime was conteditas a form or degree of guilt.
Article 2 paragraph 3 (a) of the Draft Code of GeBragainst Peace and the Security
of Mankind, which regulates individual responstlili prescribes that physical
persons are responsible for crimes prescribed byCibde if, among other things,
they intentionally commit such crimes. From an exgltion accompanying this
provision is evident that the Commission decideduse the phrase ,intentionally
commit” in order to emphasise the special subjectlement of crimes against peace
and the security of mankifd® Neither does the Statute of the ICC mention
recklessness among the forms of guilt in Article 30

“1. Unless otherwise provided, a person shall baioally responsible and liable for
punishment for a crime within the jurisdiction betCourt only if the material elements are
committed with intent and knowledge.

2. For the purposes of this article, a persorititast where:

(a) In relation to conduct, that person means gagea in the conduct;

(b) In relation to a consequence, that person meacsuse that consequence or is aware that
it will occur in the ordinary course of events.

3. For the purposes of this article, "knowledge'amgeawareness that a circumstance exists
or a consequence will occur in the ordinary cowfsevents. "Know" and "knowingly" shall

be construed accordingly.”

This form of guilt was however envisaged in Arti@® (4) of the Draft, in which a
person was determined reckless in terms of theimistances or consequences, if he
was aware of the risk of the existence of particalecumstances or that particular
consequences will arise, or was indifferent to aene. This was a conditional
provision, whose final form and fate depended ofindimns of criminal offences
within the scope of the jurisdiction of the ICC.té&f the States Parties agreed that
none of the criminal offences within the scope fué jurisdiction of the Tribunal
should include responsibility for recklessnesss throvision was understandably
omitted from the final version of Article 30 of th€C Satute. It is therefore
interesting that although the final version of & Statute omitted this form of
guilt, in the Report of the International Commissiof Inquiry regarding the
genocide in Darfur, it is stated that the mens fisamurder as a crime against
humanity is “the criminal intent or recklessnesguieed for the underlying crimé?®
We could say that such neglect of the text of tteuEe of the ICC and reliance on
the case law of the ICTY and the ICTR in the sesfdewering the standards of guilt
also for the most serious violations of internagioihumanitarian law, have met with
widespread criticism in scientific circles. Fletch&r example, thinks there are at

"> See ENGVALL 2005; FLETCHER-OHLIN 2005

47 Draft Code of Crimes against Peace and SecurityMahkind, UN International Law
Commission, source http://www.un.org/law/ilc/, 2@09.

4’7 Report of the the International Commission of linguon Darfur to the United Nations
Secretary-General Pursuant to Security Council Résa 1564 of 18 September 2004, §180
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least three convincing reasons why it is wrongitha first instance, he refers to
Article 30 of the ICC Statute, which limits forms$ guilt to direct intent in the first
and second degree (intention and knowleti§edinless otherwise prescribed, which
means that recklessness and negligence are exclAtey Articles 7 and 8 of the
ICC Statute, which define war crimes and crimesragehumanity, do not include
the possibility of punishments for these forms ofitg The only exception to these
rules is Article 28 of the ICC Statute, the regolat on indirect command
responsibility, which does not in any way providgdl grounds for the claim that, for
other forms of individual criminal responsibilitit,is sufficient to have acted out of
recklessnes$? Other exceptions to this rule are Articles 8 peapg 2 (1), which
mentions wilful killing, Article 8 paragraph 2 (iv)which describes conduct
characterised as unlawful and wanton, and Articafagraph 2 (xi) which includes
the term treacherously. All these specific formsgoilt are considered types of
specific intent (dolus specialis) and their predséinitions must be confirmed when
interpreting the relevant provisioff€. Apart from this, Fletcher goes on, in common
law and civil law there are differences in underdiag the content of recklessness as
a form of guilt:

~continental law does not possess the precise abpnt of recklessness, because it divides
forms of guilt into intent (dolus) and negligencellpa). A literal translation of the definition
of recklessness in German would correspond to tmen fof guilt known as bewusste
Fahrlassigkeit (conscious negligenc®}.”

Article 30 of the Statute defines intent itself aigiely in relation to conduct and
consequence, and prescribes that intent in reladi@onduct includes the intention of
the perpetrator to be engaged, and in relatiorots@guence, the perpetrator means
to cause that consequence by his conduct or iseatat the same will occur in the
ordinary course of events. Piragoff thinks thagirtin relation to action corresponds
to dolus directus, while intent in relation to cegaence also includes dolus
eventualis, as these concepts are understood wp&am civil law. But this is not a
correct viewpoinf® The aforementioned formulation in the Statuterrafg to the
“ordinary course of events” is directed more akesas which the perpetrator reckons
on the consequence occurring with a high degrgaraability, since future events
cannot be predicted with one hundred percent cgytaiand this knowledge is
characteristic of second degree direct intent. Agiogly, a convincing conclusion
can be reached that Article 30 of the Statute pite=t dolus directus exclusively, in
relation to both action and consequeff@eLinguistic, grammatical and teleological
interpretations of Article 30 of the ICJ Statuteanly point to the conclusion that this
provision does not contain, even in the generalisdawhich has a completely
different specific meaning, the legal grounds fpplging any form of guilt less than

4’8 Here it should be noted that the Statute unnerBssaparated intent from knowledge, because
knowledge is of necessity part of intent. See NO¥OBSC 2001, 114.

4 ELETCHER-OHLIN 2005

“80 TRIFFTERER O. (ed) 1999, 531

“81 F| ETCHER-OHLIN 2005

“82yan DER VYVER 2004

483 NOVOSELEC 2001, 114
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intent. The form of guilt prescribed in that praweis is called knowledge. In this form
of guilt, the perpetrator's awareness includes Kkedge of all the particular
circumstances of the criminal offence and the podibya of consequences occurring
in the ordinary course of events. It is evident tha are dealing with a form of guilt
which, for example in German law, is called secodlegree direct intent, and has
nothing to do with recklessness which has beenfagraor guilt, in contradiction to
current international customary law, establishetheicase law of the ICTY.
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4.1. Extended Joint Criminal Enterprise and Proving Specific Intent (dolus
specialis)

The objectification of the standard of guilt in emtled JCESs is in direct contradiction
to the need to prove specific intent (dolus spexiah the crimes of genocide and
persecution (crime against humanity). The 1948 @atien on the Prevention and
Punishment of the Crime of Genocide confirms theiagide, whether committed
during peacetime or war, is a crime according ttermational law for which
individuals are to be brought before courts anddtriThe Convention is today
considered part of international customary lawdasionstrated by the International
Court of Justice in its 1951 Advisory Opinion onsevations to the Convention on
the Prevention and Punishment of the Crime of Gieled€* Intent, in the case of
genocide, is the full or partial destruction of ational, ethnic, racial or religious
group. The act committed may be killing membersthed group; causing serious
bodily or mental harm to members of the group;laehtely inflicting on the group
conditions of life calculated to bring about itsypltal destruction in whole or in part;
imposing measures intended to prevent births witthie group; or forcibly
transferring children of the group to another groumpthe ICC Elements of Crimes,
the purpose of which is to assist the court inrprieting the elements of criminal
offences within its scope, along with all formsaaits of genocide, specific intent is
made explicif® From the Convention, it follows that the only foohintent in the
case of genocide is dolus speciéffsThis intent includes, in relation to conduct, the
perpetrator's willingness to be engaged in it, amdelation to consequence, his
willingness to cause that consequence by meanssofdmduct. Particular weight,
which implies the universal condemnation of geneaa the “evil above all evils”,
issues from the particular psychological statehef perpetrator, who proceeds with
the aim of destroying, in whole or in part, a parar group, homogenous on the
basis of nationality, religion or ethnicity. Redogithe terms of reference of that
subjective element, for purely pragmatic reasoteted to the difficulty of proving
the psychological relationship between the perpatrand the act would mean
relativising the censure which is and must be usalefor this crime. The rulings of
the ICTY and the ICTR in the Akayesu, Musema arsidecases take this line. In
these cases, it was emphasised that it is insefficgh cases of genocide to show that
the perpetrator acted with knowledge, but it must &e proved that he acted with
direct intent. In the Staki case, the accused was acquitted of the charge of
participating in a JCE for the purpose of genocide:

“The Trial Chamber must be satisfied that he haa rdquisite intent. Thus, the key and
primary question that falls to be considered by Tmial Chamber is whether or not Dr.
Staki possessed the dolus specialis for genocide, dhis épecialis being the core element
of the crime. In relation to “killing members ofdlyroup” the Trial Chamber is not satisfied

84 Reservations to the Convention on the PreventimhRunishment of the Crime of Genocide,
International Court of Justice, Advisory Opinion2d May 1951.

“85 International Criminal Court, Elements of Crimé&sN. Doc. PCNICC/2000/1/Add.2 (2000),
source http://www1.umn.edu/humanrts/instree/iccelgisofcrimes.html, 1.8.2009.
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that Dr. Stalkéi possessed the requisite dolus specialis for gdaepdiut leaves open the
question whether he possessed the dolus evenfoaligllings which may be sufficient to
satisfy the subjective elements of other crimesggtiin the Indictment®®’

Furthermore, it was emphasised that ,regardingtlivel category of joint criminal
enterprise, the Trial Chamber repeats its findimgf ficcording to the applicable law
for genocide, the concept of genocide as a naaneliforeseeable consequence of an
enterprise not aiming specifically at genocide doessuffice*® In the Blagojeu
case, the Trial Chamber adopted the standpoint‘th@tspecific intent requires that
the perpetrator seeks to achieve the destructiomhiole or in part, of a national,
ethnical, racial or religious group, as suéf.1t was insufficient for the perpetrator to
have merely known that the crime would basicallvitably or probably, lead to the
destruction of the group. Destruction, in wholeimrart, must be the aim of the
underlying crime(sf? In the Kvaika et al. case, in which the question of specific
intent in the crime of persecution was debated, Tthal Chamber established that
“where the crime requires special intent... theuaed must also satisfy the additional
requirements imposed by the crime, such as thatititediscriminate on political,
racial, or religious grounds if he is a co-perpetr&*®* In the Decision on the motion
for acquittal on the basis of Rule 98 bis, the TG@&amber in the RBianin case
accepted the defence proposal and acquitted theseatcon the first count of
genocide in the context of the third category oEJ®ith this commentary:

“The Trial Chamber finds that in order to arrive atconviction for genocide under

Article 4(3)(a) the specific intent for genocide shube met. As explained further in

paragraphs 55-57 below, this specific intent i@mpatible with the notion of genocide as a
natural and foreseeable consequence of a crima dtlam genocide agreed to by the
members of the JCE. For this reason the Trial Clearfibds that there is no case to answer
with respect to count 1 in the context of the thuatiegory of JCE?

On the occasion of the interlocutory appeal byRhesecution, the Appeals Chamber
in its decision of 19.3.2004 granted the appeal@nat 1 was reintroduced into the
indictment. Stating that the “Appeals Chamber emecbnfusing the element of guilt
for genocide and the element of knowledge of thenfof punishment for which
criminal responsibility has been imputed to theuged”, the Appeals Chamber, in
commenting on the decision, noted the following:

“The elements of the crime are those facts whiah glosecution must prove in order to
establish that the conduct of the perpetrator sed the crime with which he has been
charged. The third category of responsibility fgoiat criminal enterprise, as well as other
forms of criminal responsibility, such as commasdponsibility for aiding and abetting, is
not an element of the crime in question. Thisfieren of responsibility by which the accused

**7 Stak |, §546, 553

%8 Staki 1, §558

“89 Blagojevi: |, §656

9 |pid.

* Kvoeka |, §288

492 Decision on the motion for acquittal on the bagiRule 98 bis, 28.11.2003, §30
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may be held individually criminally responsiblegaedless of the fact that he was not the
direct perpetrator of the crime. In order for theewsed to be convicted for a crime on the
basis of the third category of joint criminal eqése, it is not necessary to prove that he
intended to commit the crime, or even that he kmeéth certainty that the crime would be
committed. It is sufficient that the accused joiredhe joint criminal enterprise in order to
commit a different crime, in the knowledge that tdoenmission of this crime would make it
reasonably foreseeable that other members of thiegaminal enterprise would commit the
crimes with which he has been charged, and thatrthe itself was committed'®

As an example of this kind of construction, the Apls Chamber cited a situation in
which:

“The accused engaged in a joint criminal entergrisarder to carry out the crime of forcible
removal, and shared the intent of the direct pespats to commit this crime. However, if the
prosecution can show that the direct perpetraté@aéh committed a different crime, and that
the accused was aware that this different crime thvashatural, foreseeable consequence of
the agreement on forcible removal, then the accosmdbe tried for that other crime. If that
other crime was genocide, the prosecution is redquiio prove that the accused could
reasonably have foreseen that the crime in Aréd¢® would be committed, and that it would
be committed with genocidal inter{t*

It is completely erroneous, even dangerously “Biet*® to adopt the stance that in
the third category of JCE it is not necessary tverthat the accused “intended to
commit a crime or knew with certainty that the aimwould be committed”. This
formulation suggests that it follows, from the eéts of third category JCE defined
in the decision of the Trial Chamber in the Kadase, that even when intent to
commit a crime cannot be proved, a guilty verdiah cstill be brought. Judge
Shahabuddeen was of this opinion and distancedeffifinem the explanation given
by the Appeals Chamb&® However, he was also wrong in thinking that the
existence of “intent to commit the original crimet@mnatically also includes specific
intent to commit genocide, if and when genocideaisied out.” From this it follows
that it is sufficient for genocide to be acceptedraatural, foreseeable consequence”
of a JCE. Knowledge or awareness that genocide tnrogbur is in itself not
sufficient. Reducing the subjective element in géi® to this intellectual
component, along with a volitional component whadnsists of normal acceptance
of the consequences, is in direct contradictiontlod need to provide proof,
particularly of specific intent in the case of genle (dolus specialis), which is what
makes this crime so serious. If such a viewpointewadopted, the distinction in
degree of seriousness between other violationstefriational humanitarian law and
genocide would disappear. The specific differencerelation to genocide lies
precisely in the fact that the perpetrator actetth wpecific intent. Any clumsy and
definitely erroneous analogy which seeks to eqgaié in an extended JCE with

493 Decision on the interlocutory appeal in thel@tin case, 19.3.2004, §5
494 ;i
Ibid. 86
9 OSIEL 2005
49 Separate opinion of Judge Shahabuddeen in thesibeobn the Interlocutory appeal in the
Brdanin case, 19.3.2004, 81
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guilt in terms of aiding and abetting, i.e. commanedponsibility, also deserves
criticism:

“As a form of responsibility, the third category joint criminal enterprise does not differ
from other forms of criminal responsibility for v proof of the accused’s intent to commit
the crime is not required in order to impute hinmthacriminal responsibility. Aiding and
abetting, for which the knowledge of the accused #re essential contribution of that
knowledge are required, is only one example. Cilipabon the basis of command
responsibility, for which the prosecution must shibvat the commander knew or had reason
to know of the culpability of those in his commarglanother example.”

This is completely false analogy. Aiding and aleftijust like indirect command
responsibility, are enumerated as forms of indigldariminal responsibility in
Article 7 of the ICTY Statute. On the other han@E3$ and extended JCEs are not
prescribed by the Statute. What the Appeals Charnaerclearly lost sight of, and
which was clearly emphasised in the judgment ofAppeals Chamber in the Tadi
case, is the circumstance that, according to tteegretation of this judgment, a JCE
is covered by the concept of a crime of “commissianArticle 7 paragraph 1 of the
Statute. In the Tadicase, the Appeals Chamber set the standard therson
accused on the basis of a JCE should answer fdictimemission” of a crime, even
though he may not have participated personally amrying out the specific
(collateral) crime. Bearing this extremely impottacircumstance in mind, the
prosecution must prove all elements of the crimevbich the accused is charged,
including the form of guilt which must exist in a&dmmission” of the crime
concerned (author's underlining). If this is nohédpothe accused must be acquitted. In
December 2005, in the van Anraat case, the Dis@ratrt in The Hague, acquitted
the accused of participating in genocide, becauseuld not be established beyond
reasonable doubt that he had known of the speiifent of Saddam Hussein to
destroy part of the Kurd population of Irag. Framsn Anraat was a Dutch
businessman who during the 1980’s sold large questf the chemical thiodiglycol
(TDG) to Saddam Hussein's regime. The substanased as a raw material in the
production of poisonous gas, which Saddam'’s regised during the war against Iran
and to attack the Kurdish civilians in northermglréfter returning to the Netherlands
from the United States, where he had been usedh asf@mant, van Anraat was
indicted in December 2004 for complicity in war mmgs and genocide. In
proceedings it was emphasised that “the guilt efghlrpetrator and the collaborator
may not be differentiated too greatly, for this Wbiead to the trivialisation of the
whole concept of the crime of genocid8’“Everything that has been mentioned in
connection with proving specific intent in genoci@so applies to the crime against
humanity by persecution. The expression “crime regjdiumanity” was first used by
the governments of France, Great Britain and RuBsid915, in a declaration
condemning the massacre of the Armenian populdtiomurkey. This event was
called “a crime against humanity and civilisatidor, which all the members of the
Turkish government shall be held responsible, alwitty their agents who were

47yan der WILT 2006
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involved in the massacré® The so called Martens clause in the Fourth Hague
Convention on the Laws and Customs of War on Lahdl9®)7 speaks of the
“practice established among civilised nations,|#ves of mankind and the dictates of
public conscience.” The Report of the Commissiontio@ Responsibility of the
Authors of the War and on Enforcement of Penaléstablished at the peace
conference in Paris in 1919 also mentioned “actsinsg the laws of humanity
(mankind)"#° Crimes against humanity as an independent coneept the
attribution of individual criminal responsibilityof committing them were first
recognised in Article 6(c) of the Statute of theéetnational Military Tribunaf®
adopted on the basis of the London Agreement ofiguat 1945°* and in Article 2
(1) (c) of Law no. 10 of the Control Council for Beny°2 According to Article 6
(c) of the Statute of the IMT, crimes against huityaare defined as “murder,
extermination, enslavement, deportation and othienrnane acts committed against
any civilian population, before or during the war,persecutions on political, racial
or religious grounds®? According to Article 2 of Law no. 10 of the Corit@ouncil
for Germany, crimes against humanity are “atrosiaed offences, including but not
limited to murder, extermination, enslavement, d&gimn, imprisonment, torture,
rape, or other inhumane acts committed against @milian population, or
persecutions on political, racial or religious gnda whether or not in violation of the
domestic laws of the country where perpetraf@Along with crimes against peace
and war crimes, crimes against humanity were cmefit as part of international
customary law in the Principles of InternationalwLa@acknowledged in the IMT
Statute and the Judgment of the Court compiled by international Law
Commission at its second session held in 1950, gtdarfor adoption by the UN
General Assemblyf® In the period following the Second World War, up the
formation of ad hoc international criminal tribusdbr the former Yugoslavia and
Rwanda for crimes against humanity, many membetscatiaborators in the Nazi
regime, such as Eichmann, Barbie, Touvier and Fwexre tried before national
courts. After Israeli Mossad agents abducted tmeéo high-ranking Nazi official
Adolf Eichmann in May 1960 in Argentina, he wastseed to death in 1961 by a
court in Jerusalem for crimes against humanityspamt to the 1950 Nazis and Nazi
Collaborators (Punishment) Law dealing with themeri of participating in the
creation and implementation of the so-called “FiSalution” (Endlésung) to the

98 SCHWELB 1946, 178, 181

49 The Report of the Commission on the Responsihilitthe Authors of the War and on
Enforcement of Penalties established at the Peaference in Paris on 25 Jan 1919, Oxford,
Clarendon Press, 1919.

%% Charter of the International Military Tribunal,isee
http://avalon.law.yale.edu/imt/imtconst.asp, 1.820

1| ondon Agreement of August 8th 1945, source Hpalon.law.yale.edu/imt/imtchart.asp,
1.8.2009.

*92 Control Council Law No. 10, source http://avalanlyale.edu/imt/imt10.asp, 1.8.2009.

°%3 Charter of the International Militay Tribunal, pitavalon.law.yale.edu/imt/imtconst.asp,
1.8.2009.
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Judgment of the Tribunal, International Law Comimoiss International Law Commission, 1950,
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Jewish problem in Germany. The Eichmann case wgasfisant, among other things,
because for the first time a national court basedurisdiction on the principle of
universality. In explanation of this proceedinge thourt emphasised that in the
Eichmann case they were dealing with the most gericrimes, which seriously
violated human conscience, and over which all aoemthad jurisdiction, (in this
particular case, Israel), regardless of the locatbere the crimes were committed or
the nationalities of the perpetrator and his vistifii In comparison to the Eichmann
case, in which the definition of crimes against huaity did not differ in essence
from the definition in the IMT Statute, in the judgnt for crimes against humanity in
the 1987 Klaus Barbie case, the French Cassation Geew a sharp distinction in its
decision between war crimes and crimes against hilynd he specific difference in
the definition of a crimes against humanity is thgstematic commission of crimes
within the framework of a state policy of ideolagiicupremacy®®’ According to the
Draft Code of Crimes against Peace and the Seairibyankind, compiled in 1996
by the International Law Commission of the Uniteatidns, crimes against humanity
are: murder, extermination, torture, enslavemeetsgrution on political, racial,
religious or ethnic grounds, institutionalised disgnation on racial, ethnic or
religious grounds, involving the violation of furmdantal human rights and freedoms
and resulting in seriously disadvantaging a part tieé population, arbitrary
deportation or forcible transfer of the populati@bitrary imprisonment, forced
disappearance, rape, enforced prostitution and éhes of sexual abuse, and other
inhumane acts which severely damage physical otahariegrity, health or human
dignity, such as mutilation and severe bodily hatiCrimes against humanity are
criminal offences over which both the ICTY and tHeéTR have jurisdiction.
According to Article 5 of the ICTY Statute, a crinagainst humanity is linked to
armed conflict (international or domestic) and dieel against any civilian
population. Offences which are included in crimgsiast humanity are: murder,
extermination, enslavement, deportation, imprisamiy@rture, rape, persecutions on
political, racial and religious grounds and oth@mumane acts. According to Article
3 of the ICTR Statute, a crime against humanity rml@p be committed outside an
armed conflict. Crimes which are included in crinagginst humanity are murder,
extermination, enslavement, deportation, imprisamiy@rture, rape, persecutions on
political, racial and religious grounds and othenimane act®” A crime against
humanity must be committed against any civilianylapon and be part of a wider,
systematic policy of a state, organisation or gradfgh the exception of the crime of
persecution, discriminatory intent is not an elemigncrimes against humanity.
Crimes against humanity must be committed withenfamework of a systematic or

% BAADE 1961; GREEN 1962; GREEN 1962-1963; LIPPMARS2-1983. For the entire text
of the judgment in the Eichmann case see http://mmakor.org/hweb/people/e/eichmann-
adolf/transcripts/, 1.8.2009.

7 EINKIELKRAUT 1992; SADAT 1994

% Draft Code of Crimes against Peace and SecurityMahkind, UN International Law
Commission, source http://www.un.org/law/ilc/, 2@09.

%09 statute of the International Criminal Tribunal fewanda, Security Council Resolution 955
(1994), Adopted by the Security Council at its 3#¢b&eeting, on 8 November 1994, source
http://www.ictr.org/ENGLISH/Resolutions/955e.htm812009.
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widespread attack directed against a civilian pafaoh. The “systematic” and
“widespread” elements need not be present cumelgtigo a crime against humanity
may be either “systematic” or “widespread”. Thetegsatic element implies that the
inhumane acts were committed in a systematic way,aiccording to a previously
conceived plan or policy. The realisation of sucplan or policy could lead to the
repeated or long-term commission of inhumane &dts. point of this requirement is
to exclude individual and isolated acts which weot committed as part of a wider
plan or policy. In the practice of the Allied cauidfter the Second World War, acts
committed within the framework of the politics adértor were considered to be
organised and systematic. “Widespread” means ligainhumane acts are carried out
widely, in other words that they are directed agaalarge number of victims. This
requirement excludes isolated inhuman acts by p@tpe acting on his own
initiative, directed at individual victims. A crimegainst humanity must be
widespread or show systematic character. The seetamdent of the concept of a
crime against humanity is that it must be “direcégghinst the civilian population”.
The expression “directed against” states precislely in the context of a crime
against humanity, the civilian population must I tprimary object of attack.
Mention of the civilian population points to thellective character of crimes against
humanity. The expression “population” need not mikan the entire population of a
geographical area in which an assault takes placstdte, municipality or other
defined region) comes under attack. The expressivilian population” comprises
all persons who are civilians, as opposed to mesnbethe armed forces and other
legitimate combatants. The population against whieh attack is directed must be
predominantly civilian. However, the presence oftaie@ non-civilians within the
population does not alter its character. The “syst&c” element we have mentioned
in a crime against humanity excludes all indiviguablated acts which have no
connection with a particular plan or policy. Itgsecisely the political element which
gives weight to a crime against humanity. The reasby crimes against humanity
are so disturbing to mankind's conscience and wigy intervention of the
international community is justified is that theyeanot the isolated acts of
individuals, but the result of deliberate efforisedted against a civilian population.
Crimes against humanity form part of a system f@ahdn terror or represent a link
in a consciously implemented policy directed againspecific group of people. The
policy need not be formalised and its existence lmarestablished by the ways in
which the events occur. According to the traditiocancept, a crime against
humanity is always part of state policy, as wasdaee in Nazi Germany. According
to the Commentary on the Draft Code on Crime agdt@mce and the Security of
Mankind, the offences must have been instigatesiipervised by the government, or
another organisation or group:

“This alternative is intended to exclude the siwatin which an individual commits an

inhumane act while acting on his own initiative gwant to his own criminal plan in the
absence of any encouragement or direction fromeeith Government or a group or
organization. This type of isolated criminal condan the part of a single individual would
not constitute a crime against humanity. It would éxtremely difficult for a single

individual acting alone to commit the inhumane aats envisaged in article 18. The
instigation or direction of a Government or anyasrigation or group, which may or may not
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be affiliated with a Government, gives the actgteat dimension and makes it a crime
against humanity imputable to private persons entgof a State.”

The subjective element of a crime against humasithie perpetrator's intent, which
must include knowledge of the fact that the acti©iecommitting is part of a
widespread or systematic attack. Along with thentto commit a particular crime,
the perpetrator must know that an attack is bearged out on a civilian population
and that his acts represents part of such an atbackust at least assume the risk of
his act becoming part of such an attack. This, Wewedoes not necessarily include
detailed knowledge of the attack. The motive oftipgrating in an attack is not
characteristic of the subjective element of a cragainst humanity.

“A prohibited act committed as part of a crime agaihumanity, that is with awareness that
the act formed part of a widespread or systemétiaclaon a civilian population, is, all else
being equal, a more serious offence than an owngdimear crime. This follows from the
requirement that crimes against humanity be coreohitin a widespread or systematic scale,
the quantity of the crimes having a qualitative aoipon the nature of the offence which is
seen agloa crime against more than just the vidimasselves but against humanity as a
whole.

The crime of persecution is one of the forms of ¢bexmission of a crime against
humanity. Persecution of any specific group or camity on political, racial,
national, ethnic, cultural, religious, sexual oheat grounds, which are considered
generally impermissible in international law, corted in connection with any act
described in this paragraph or with any crime witthie competency of the Court, is
characterised by the following (ICC Elements ofn@?):

1. The perpetrator denies one or more persons filmitamental human rights through the
use of violence, contrary to international law.

2. The perpetrator selects the person or persottsedmasis of group or collective identity, or

deliberately targets that group or collectivity.

3. Selection is carried out on political, raciadtional, ethnic, cultural, religious or sexual

grounds, as described in Article 7 paragraph JefStatute, or on other grounds which are
generally considered impermissible in internatidaal.

4. The act is committed in connection with anyiadArticle 7 paragraph 1 of the Statute, or

any crime which falls within the jurisdiction ofdltourt.

5. The act is committed as part of a widespreadystematic attack aimed against the
civilian population.

6. The perpetrator had knowledge that his condwg part of such an attack, or had the
intent of being part of a widespread or systemgttimck against the civilian population.

The crime of persecution includes all acts (conmeditor omitted) by which one or
more persons are persecuted on discriminatory dunvith accompanying
discriminatory grounds or discriminatory intent.cBuacts need not necessarily take
the form of physical or psychological attacks oe #titegrity of the victims, but may
take the form of attack on the property of theimet carried out precisely because

*19 sentencing judgment in the Tadiase, 14.07.1997, §73
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the victims belong to a particular group or colity (the selective element of
persecution). The subjective element of persecu#goa mode of carrying out a crime
against humanity makes it a graver offence tharerotitimes against humanity,
almost as serious as genocide, which is the grawéstnational crime. In the
jurisprudence of the ICTY, genocide is defined & ‘most extreme, most inhumane
form of persecution”. Yet there is a differenceviitn genocide and persecution as a
crime against humanity. The perpetrator of genoaides to destroy a group, whether
wholly or in part, while the perpetrator of persgan as a crime against humanity
aims to discriminate by using violence against@ugr seriously and systematically
violating their human rights. In order for the camh of discriminatory intent of the
accused to be met, the existence of a politicalrishignatory program is not required.
Discriminatory intent must relate to the actuaheittwith which the accused has been
charged as with persecution. It is insufficient floe offence to have occurred within
an attack which had a discriminatory aspéttWe noted earlier that forms of
responsibility may not alter or replace elementsrofies defined in the Statute. This
applies in particular to components of guilt whigpresent the grounds for certain
crimes enumerated in the Statute. However, in gfithis, the Tribunal’'s Chambers,
following the example of the Appeals Chamber’'s sieci in the Tadi case, have
several times altered or replaced elements of aridedined in the Statute. This has
been particularly evident in the “creation” of arthcategory of JCE, in which it is
sufficient to demonstrate that the crime with whitie accused has been charged
(although he was not the physical perpetrator) veas‘natural, foreseeable
consequence” of a JCE. There are absolutely nangsoun international criminal law
for lowering the standard of guilt in this way elation to the most serious crimes in
the catalogue of violations against human rigliggen in comparative law, which has
given us the form of guilt known as recklessnéess,accused cannot be pronounced
guilty of the most serious crimes. Even in comman bystems, this form of guilt is
insufficient to convict someone of murder. Reckiess must be accompanied by
“circumstances indicating extreme indifference todgathe value of human life”. The
common law expression for such a great degreediffénence is “an abandoned and
malignant heart®'? Leaving aside genocide and the crime against hityndny
persecution, the terminology of crimes within theo@e of the jurisdiction of the
Tribunal points to the fact that these are extrgngeave violations of international
humanitarian law, and therefore any lowering of sit@ndard of guilt must not be
tolerated. By introducing the theory of extendedE,Jhe Tribunal has without doubt
acted not only outside the bounds of existing magonal law, but beyond the
mandate it was given by the UN Security Councile Hstablishment of a Tribunal
was the implementation of enforcement measuresthlgethe Security Council, in
the terms of Chapter VIl of the UN Charter. The &#n which the mandate of the
Tribunal was strictly defined attempted to lesshe fragile legitimacy and the
enforcement measures which are characteristiceofdlrt:

“It should be pointed out that, in assigning to tmernational Tribunal the task of
prosecuting persons responsible for serious vaatof international humanitarian law, the

L yasiljevié |, §248, 249
12| ETCHER-OHLIN 2005
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Security Council would not be creating or purpagtito “legislate” that law. Rather, the
International Tribunal would have the task of ajmyexisting international humanitarian
|aw.”513

13 Report of the Secretary-General Pursuant to Paphg® of Security Council Resolution
808(1993), 22 Feb 1993, U.N. Doc. S/25704, §29
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5. Discussion and Conclusion

The types of guilt established in ICTY proceedingsthe whole conform to the rules
of common law, rather than continental law, whichhis sense is more sophisticated
and includes criteria for differentiating a greatermber of forms and degrees of
guilt. Most European continental legal systems edéhtiate between intent and
criminal negligence as the two basic forms of guilhich have intellectual
(knowledge) and volitional (will) components. Thatellectual component is
knowledge of the act, while the volitional componafepends on whether the
perpetrator intended to commit the offence (diiatent) or acceded to it (indirect
intent), or whether he thought it would not happen,that he could prevent it
happening (conscious negligence). On the other ,handountries where common
law prevails, guilt is covered by the broad notadfnmens rea (guilty mind), which
can be based on subjective or objective criterraa aombination of both. The
prosecution must show, in terms of subjective date that the perpetrator had a
psychological relationship to the crime temporenanis, while in terms of objective
criterion, a perpetrator who had no psychologiethtronship to the crime tempore
criminis is judged on the basis of what is called teasonable person test. This test
allows the court to assess whether another reakonaérson, in the same
circumstances, would have had the necessary psgibal relationship to the crime.
The types of guilt in the common law system areentit recklessness (wilful
blindness in United States law, a form which faksy close to conscious negligence
in continental law) and criminal negligence. Ingeedings the prosecutor must show
that the perpetrator acted tempore criminis witjudty mind and that he committed
an act which violated imperative or prohibitive aégorms (this is in fact an illegal
act, known in common law as actus reus). The elmeptto the rule that it is
necessary to prove cumulatively elements of measarel actus reus are so-called
strict liability offences, for which the basis isbjective responsibility (for
consequences caused). This refers to minor offeagamst civic discipline, which
by content correspond to misdemeanours (traffierafés, etc.). In contrast to the
ICC Statute, which in Article 30 prescribes thensdaits and content of guilt as the
psychological relationship to the crime (mentahsdat), the ICTY Statute contains
no specific provisions concerning the applicatidriooms of guilt and standards for
proving it in proceedings. Since a significant nemlof ICTY judges are from
countries which practise common law, it is no warttiat the dominant practice is to
use the types of guilt from that legal system, Whias we have said, differ
considerably in content from types of guilt in Epean, continental law. Confusion is
caused, which among other things makes the defetask more difficult, by the
ICTY's inconsistent application of standards. Timsonsistency is evident in the
“creation” of completely new “combined” types ofilguhitherto unknown in any
legal system (for example, it is not clear whettielus eventualis, which is used in
the majority of cases, is the form of indirect mtt@r conscious negligence taken
from civil law, the form of guilt known in commoraw as recklessness, or something
quite different). This leads in the end to the gstwegative consequence, which is
the reduction of the criteria for proving guilt, darthis definitely favours the
prosecution in proceedings. This trend is actualdbst noticeable in the application
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of the JCE theory. Therefore the many criticism3 obunal decisions are justified,
particular in relation to proof of guilt as the phglogical relationship of the accused
to the crime. The guilt of an accused person imxtended JCE falls into two parts.
An accused person who enters deliberately into sarchenterprise to commit a
particular crime is liable for the commission ob#mer crime by another member of
the group outside the plan (purpose) of the joininimal enterprise, if it was
reasonably foreseeable to him that as a consequeintee commission of that
particular crime the other crime would be committgdother participants in the joint
criminal enterprisé™* In comparison to a basic JCE, there is no requrgrto show
the shared intent of the physical perpetrator apdraicipant in the JCE to carry out a
particular crime, but much less - it is sufficiett show the foreseeability of
consequences occurring (intellectual component)vaitichgness to take the risk of
such consequences occurring (volitional componednt)an extended JCE, both
components, the intellectual and the volitionale g@roblematic. In considering
awareness of the occurrence of possible consegui¢nsie), the view of the Appeals
Chamber in the Blaskicase should be taken into account, according tchytthe
knowledge of any kind of risk, however low, doeg goffice for the imposition of
criminal responsibility for serious violations @ftérnational humanitarian law*® In
that judgment the Chamber answered the questitm &bkether dolus eventualis is a
sufficient degree of guilt to establish the commaesbonsibility of the defendant,
according to Article 7(1) of the Statute (individwaiminal responsibility), in the
negative:

“The Appeals Chamber considers that none of thal Ghamber’s above articulations of the
mens rea for ordering under Article 7(1) of thet@&® in relation to a culpable mental state
that is lower than direct intent, is correct. Thewledge of any kind of risk, however low,
does not suffice for the imposition of criminal pessibility for serious violations of
international humanitarian law. The Trial Chambeesinot specify what degree of risk must
be proven. Indeed, it appears that under the T@hamber's standard, any military
commander who issues an order would be criminaibponsible, because there is always a
possibility that violations could occur. The Appe&lhamber considers that an awareness of
a higher likelihood of risk and a volitional elem@must be incorporated in the legal standard.
The Appeals Chamber therefore holds that a perdmnarders an act or omission with the
awareness of the substantial likelihood that aenviill be committed in the execution of that
order, has the requisite mens rea for establishaiglity under Article 7(1) pursuant to
ordering. Ordering with such awareness has to gmrded as accepting that crinté®”

This analogy can be applied to responsibility fomenitting a crime within an
extended JCE. For there is no reason why the elsnamd standards of guilt for
those in command and the actual perpetrators shoeuttifferent. In the BlaSkicase,
the Appeals Chamber was absolutely correct inngatinat knowledge of a risk,
however small, was not enough to pronounce crimmeaponsibility for serious
violations of international humanitarian law. Ifwere to be accepted that any degree
of risk would suffice, then any commander who hadrdssued an order could be

514 Kvocka ll, §83
515 Blaski 11, §41, 42
518 |bid.
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held criminally responsible, for the possibility afviolation taking place can then
always be proved, simply by applying objective d&mds. The importance of this
decision is that it stated “the legal standard muostude awareness of a greater
probability of risk, and, which is particular impant, an element of volition.” Thus
the rather feeble element of volitional acceptantethe risk of consequences
occurring, which is as a rule taken to exist, imtcavention of the presumption of
innocence, is substituted by the element of valitiehich suggests beyond doubt
that the perpetrator was not indifferent to thesamuence, and was willing to accept
it, although he may not have defined them in hisiewnd down to the last detail.
However, it is not only in situations of ordering the primary form of individual
criminal responsibility that the standard of gislthigher than for perpetration within
an extended JCE. An analysis of ICTY case law shtwasthe standard in extended
JCEs is also set lower even for secondary formadi¥idual criminal responsibility
according to Article 7(1) of the ICTY Statute. Ndgefor this form of imputed
responsibility, awareness of “normal risk” of coggences occurring must be shown,
while, for example, for incitement with indirectt@mt, the person must be “aware of
the significant possibility that the probable cansence of his actions would be the
commission of a crim&-’ So in the case of incitement as a form of secondar
accessory individual criminal responsibility (acs®y in relation to the
perpetration/commission), proving the subjectivenent is much more difficult,
because the prosecutor has to prove that the pevasnaware of the significant
possibility of probably consequences occurring,levim an extended JCE he has the
easier task of showing that the accused was “awaethe further crime was a
possible consequence in the execution of that gmséerand that, with that awareness,
he participated in that enterprisg®It is clear even at first glance that there igejai
difference between proving a consequence was ‘jplessand proving that it was
“significantly possible or probable”. The next peeof illogical reasoning, which
points to essential problems with the theoreticadcept of an extended JCE, is the
fact that the prosecutor has an easier task inimgothe subjective element of an
extended JCE than in proving the guilt (mens réa)iding and abetting. In the case
of aiding and abetting, the state of mind requiledknowledge that the act to be
committed by the aider and abettor will contribute¢he commission of a particular
crime on the part of the main perpetrator. On ttierohand, in an extended JCE,
there must be intent to carry out the JCE, whiles$eeing the commission of crimes
outside the scope of the JCE. Clearly, then, thsrebsolutely no subjective
connection in an extended JCE (in the sense opglgehological relationship of the
perpetrator of the particular crime), between papéting in a JCE and committing a
particular crime, that is between the state of nohdhe participant in an extended
JCE and the perpetrator of a particular crimeslnot without reason that in the
literature of international criminal law, the JCleory, particularly in its extended
version, has been described as a “magic bullet'tHerprosecution. The arbitrarily
constructed theoretical concept of an extended (8@E JCEs and the principle of
legality), which undoubtedly fulfils neither thelgactive nor objective elements of

517 Naletili¢ i Martinovié¢ I, 8§60
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“commission” according to Article 7(1) of the ICTStatute, makes the job of the
prosecutor considerable easier. He is only requioeshow that a participator in a
JCE knew or was aware of the possibility of a crimeéng committed (foreseeability
of a crime). There is no need to show that hisninie regard to the crime fitted in
terms of content with the intent of the perpetraitbthe particular crime committed
outside the scope of the common purpose (an exdastiis category of JCE, proof
of guilt is distorted to presuming objective resgibility, for it is sufficient to prove
the readiness of the accused to be part of thenatigoncept, and that the crime
committed was a “natural, foreseeable consequericeuch a concept”. It is
interesting that in the most serious forms of uiola of international humanitarian
law, because of practical reasons to do with pip\gnilt, intent as a constitutive
element of incrimination has been substituted Byybrid form of guilt, which in
most civil law countries corresponds in contentémscious negligence. Thus guilt
for these crimes (which is their constitutive eletyénas in fact been altered from the
subjective relationship towards the crime and itmsequences into objectified
violation of the due diligence requirement. An gs& of forms of responsibility
according to Article 7(1) of the Statute indicatieat recklessness is an insufficient or
inadequate degree of guilt in all forms of respbitisy.>*® All these forms of
responsibility require acting with intent, and sorequire specific intent (genocide,
plotting to commit genocide, attempted genocide.)etin the literature it is
emphasised that in international criminal law, ortlwo forms of criminal
responsibility require less than intent: commarspoasibility and extended JCE's,
although in extended JCE’s the criterion for canfirg guilt is even lower than for
command responsibility, for which the prosecutorstnshow, among other things,
that the person in authority “ought to have knowim'.the discussion on proving
crimes within the scope of the Tribunal, the tinme aspace context in which the
crimes took place should also be borne in mind. ke dealing with situations of
armed conflict in which, in contrast to classic geane criminality, crimes are
committed on a large scale and frequently. In thetfew surviving witnesses are
often reluctant to give statements, out of feaother reasons (the pain of recalling
traumatic events), and the availability of othertenal evidence is often minimal.
Furthermore, the acts committed represent seridoges according to international
law and the perpetrators, in the interests of gestind for the purpose of guaranteeing
lasting peace, must be brought to trial. This atisghe prosecution in the position of
compiling overambitious indictments for the accyseko are charged with crimes in
respect of which, for the reasons we have givesir tuilt cannot be proven. There is
also pressure, frankly, on Chambers which are dgpeto deliver results —
sentencing for the most serious crimes accordingtéonational law. All this leads to
shortcuts to justice, in which the existing indgt of international criminal law, of
which some undoubtedly have the legal charact@mtefnational customary law, are
modelled in ways and means necessary to adapetoittumstances of the case in
guestion. One such shortcut is the JCE theory.chméroversial theoretical concept
of JCE (particularly the third category) in praetis additionally extended through
evidence proceedings. The rationalisation for diehbility is quite understandable.

S ENGVALL 2005, 43
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The JCE theory is a sufficiently elastic net in gbhall participants in armed conflict
can be caught — commanders, soldiers, members m@mgaary units, armed

civilians, high-ranking state officials, the holdeof civil powers at the local level,
etc. However, although this flexibility is understiable, because it allows
“efficiency” in proceedings, it is at the same timejustifiable and dangerous,
because it includes the risk of sentencing at aitg pdeviation from the principle of
guilt and the risk of innocent people being coredtctin the case law of the ICTY it
has been shown on many occasions that it is diffiouprove intent:

“Intent, regardless of whether in the special fagquired for the crime of genocide or the
more common forms required for the other crimeseurtde jurisdiction of the Tribunal, is
generally difficult to establish and recourse te thum of all established facts and
circumstances is necessars’”

A JCE as a form of responsibility is based on thespmption that the perpetrator
acted as an average, reasonable person. Therb®&ceiteria for establishing guilt in
this form of responsibility are not subjective, bolbjective. The court does not
establish what the perpetrator thought or intenaethe time when the crime was
committed, but what a reasonable person would thimkintend in similar
circumstances, and how would he react. Objectieadsirds in proving guilt are
acceptable in national systems for negligently catbech offences, but definitely not
for intentional crimes, which are correctly consetkto be serious crimes because of
the subjective element, psychological relationgifiphe perpetrator to the crime. In
establishing cases of extended JCE, the focal mditite intellectual component is
the foreseeability of the crime. In comparative lamd case law this term is used
exclusively in connection with the negligent formhguilt. The essence of criminal
negligence is the violation of the due diligencquieement. There is a difference
between the violation of the objective due diliggnce. diligence which would be
required of any conscientious person from the eitolwhich the perpetrator belongs,
and the violation of the subjective due diligence, the diligence required of the
particular perpetrator being tried. In order foe therpetrator to be sentenced for
criminal negligence, it is therefore first necegstr fulfil the objective, then the
subjective criterion. Objective due diligence cstsiprimarily of the obligation to
foresee the danger to protected value. This isadBed internal diligence. It requires
of any person the obligation to consider the caondst under which he carries out an
action and to foresee its outcome. Violation ofeckive due diligence can only
occurs when the boundaries of permitted risk aossgd. Foreseeability of danger
requires appropriate conduct, i.e. conduct by whiehacts will be avoided. This is
called external diligenc&! Using the standards of objective due diligence,|@TY
sentenced General Kr&tio a long-term prison sentence, although he hddeen
proved guilty of specific genocidal intent. He wgsen this particularly harsh
sentence as a patrticipator in a JCE, the goal aéhmvas the ethnic cleansing of
Srebrenica, and because a reasonable person, se thi@wumstances, could have
concluded that genocide would be a natural, foeseeconsequence of achieving

520 staki |, §686
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that common purpose. A particular way in which phmciple of guilt is violated is
expressed in an extended JCE, in which is it gaefficto show the readiness of the
accused to be part of the original agreement (whiebd not always be a criminal
agreement), and that the crime committed was aifaktforeseeable consequence of
such an agreement”. This annuls the principle efitfuependent guilt of particular
participants, on the basis of the new legal stahdéafforeseeability”, which can not
be deemed precise and reliable. Namely, the foabddg of a crime is different in a
situation of armed conflict than in peacetime. e tchaotic conditions of armed
conflict, individuals often join defined groups,rfexample in the former SFRY and
Rwanda, for national or ethnic reasons, not bectheseintend to commit crimes as
part of such groups, nor because they are indiffeéecrimes, but because belonging
to the group offers some kind of security. Thereftirey do not act with the aim of
supporting or prolonging a JCE, but in order toestheir own lives and possibly the
lives of their loved ones. We might say that suebgde simply find themselves in
the wrong place at the wrong time. They are quiterage people who, in such
circumstances, would be able to foresee most thingsonditions of armed conflict,
the commission of a series of different, but noalketss extremely serious crimes can
be predicted. Therefore, according to the objectxiterion, such people can be
imputed the responsibility for all crimes committeyl other members of their group,
for all such acts, in the context of the chaos wheal conflict, are objectively
predictable. Since in cases of extended JCEs émaegit of “substantial contribution”
as an objective element of the act is broadly preted in case law and at the end of
the day is reduced to belonging to a group (pderbuif the people concerned are
high-ranking civilian or military officials), the bpective reckoning of the
“foreseeability” of crimes committed by other membef the group puts the accused
in a very difficult position, in which he can onéywoid responsibility by leaving the
group or openly opposing its activities. Howeveiisiunreasonable to expect that in
circumstances of ethnic armed conflict, membera gfoup will expose themselves
to the risk of being killed if they leave the groap oppose its activities. The JCE
theory is not in accordance with the principle oiligwhich in most legal systems has
the position of a constitutional category. Thusstlggal construction violates the
essential procedural rights of the accused, sucthesight to a fair trial and the
presumption of innocence. It is important to paintt that in proceedings so far
nobody, not event the court proprio motu has takém account the exceptionally
important decision of the Supreme Court of Canaddhe R. v. Logan case of
199¢% which seriously questioned the constitutionatifythe JCE theory and its
sustainability in the context of national and in&ional criminal law? In this case,
the court had to establish whether, according eopttovision of Article 21 (2) of the
Canadian Criminal Code, extended JCE contravenedptinciple of fair trial,
fundamental fairness and presumption of the actisedocence, as guaranteed by
the Canadian Charter on Rights and Freedoms, aswl ifould this be considered a
limitation “necessary in a democratic society” (uiple of proportionality). The
court established that Article 21(2) of the Crinli@ode violated the constitutional

2R v. Logan, 2 S.C.R., 1990.
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principle of proportionality and that in the cadetlte crime with which the accused
had been charged (specifically, attempted murdiee€),prosecution needed to show
particular intent to murder. A contrario, the lower of criterion in establishing guilt
(mens rea) were not in accordance with the priecgflguilt nor with constitutional
provisions on fundamental fairness, fair trial apaesumption of innocence. In
passing sentence the court indisputably confirmed:

“1. Does s. 21(2) of the Criminal Code contravdmerights and freedoms guaranteed by s. 7
and/or s. 11(d) of the Canadian Charter of Rightsfereedoms?

Yes, on charges where subjective foresight is atdational requirement, to the extent that a
party may be convicted if that person objectivalyght to have known" that the commission
of the offence would be a probable consequencarofiog out the common purpose.

2.1f the answer to question 1 is in the affirmatiigees. 21(2) of the Criminal Code justified
under s. 1 of the Canadian Charter of Rights amgdoms, and therefore not inconsistent
with the Constitution Act, 19827

No.”

The substance of this decision, which was latefficord in the R. v. Sit case of
1997 is a clear argument against the JCE theory, whiclegally unacceptable
way seeks to reduce the content of personal dgius directly violating the principle
nulla poena sine culpa, which is an indisputablé painternational customary law.
The arguments adduced certainly provide a broad bascriticism of the theory,
also from the aspect of basic international legaduinents on human rights which,
among other things, guarantee the right to a fiar and presumption of the accused's
innocence (International Covenant on Civil and @l Rights, Convention of the
Council of Europe for the Protection of Human Rggahd Fundamental Freedoms).

524R.v. Sit, 2 S.C.R., 1991
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CHAPTER FIVE

QUID FACIT? INDIRECT PERPETRATION (PERPETRATION BY
MEANS) AS AN ALTERNATIVE TO JOINT CRIMINAL ENTERPRI  SE

It is characteristic of contemporary internatiomaiminal law to differentiate
conceptually between the various forms of partitbipa of various persons in
committing a crime. This was most clearly expressetthe Rome Statute, which
contains provisions in Article 25 concerning dirperpetration, co-perpetration,
indirect perpetration, instigating, assisting antdeo possible contributions to a
collective act. This also means gradually relinfjuing the concept of the single
perpetrator and moving towards a dualist, perpati@articipator model; also this
differentiation is not evident at the level of pb#s forms of sentencing (e.g. the
possibility of reduced punishment for assistinggcduse the same penal
framework applies to all forms of participation.elbase law of the ICTY also
reveals differentiation between perpetration andtigpation, therefore it is
necessary to repeat and explain in more detail wigathave already outlined
concerning co-perpetration and indirect perpetratas forms of commission
which are not expressly mentioned in the ICTY Sa&tbut which, due to the
phenomenology of the crimes brought before thigtca@serve special attention.
In contrast to Article 25 para. 3 (a) of the Rontat@e, which defines co-
perpetration as an act committed jointly with aeoththe ICTY Statute only
mentions the commission of crimes and various fasmsarticipation in Article 7
(1). The responsibility of co-perpetrators, on iasis of a joint design, leading to
the mutual inclusion of contributions made, wasepgbted in international criminal
law during the Nuremburg Tria® and the case law of the ICTY has shaped this
legal figure of a JCE for such cases, so that ftoenTadé case onwards, it has
appeared in three categories of cases. Co-peripetratherefore, has been
accepted by the ICTY in the broadest terms, pdaituwhen referring to the
third category of JCE. While the first two can héjected without too much
effort to the concept of co-perpetration commonninst legal systems which
accept the perpetrator/participator model (casewhith two or more persons
commit a crime on the basis of a joint decisiorwah the contribution to the act
carrying a certain weight), the third category, evhis concerned with objectively
calculating foreseeable consequences, is extredudipus from the point of view
of the principle of guilt. One possible solutionth® problems which have arisen
in relation to the practical application of the J@Eory could be the acceptance
of the theory of functional control over an act,iethin the dogmatics of German
criminal law was argued by Roxin and which has hadignificant influence
outside Germany as wéf® This understanding of co-perpetration can be
summarised as follows: co-perpetration is jointaclional control over an act
which differs structurally from control over an aot direct and indirect
perpetration. It assumes joint, active, intentiopatfticipation in the execution
phase on the basis of dividing the tasks. Eachetpgtrator must carry out his
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function, which is essential to the success of plen. Success can only be
guaranteed by joint action, and the omission of uactionally essential
contribution makes the act impossible to carry asitplanned. The principle of
functional, mutual dependence applies whenever padon, in fulfilling his own
tasks while others fulfil theirs, has control otke act as a whole (joint control
over the act). Functional control over the actniopen concept, whose content in
terms of rendering a contribution outside the essleelements of the crime
(Tatbestand) must be fulfilled in each specificecasm the basis of a scale of
values’®” The advantage of Roxin's study is that for co-pegtion any
contribution based merely on a joint decision isuifficient. The contribution
must be functionally essential and go beyond messtance, which simply
makes the act easier, quicker or more expedifitusrom the point of view of
international criminal law, however, it is not saiént for the functional, essential
contribution to be limited to the phase of exeautibecause it is precisely in
widespread, systematically carried out crimes thatplanning and organisational
stages are extremely significant, and labellingrites aiding or instigating would
not be a suitable means of reflecting the naturehefinjustice committetf’
Making an essential contribution cannot be sepdratem the joint decision to
carry out the crime. Simply emphasising the joietidion (while minimising the
objective contribution) and isolating the obsematdf intent, particularly in the
case of foreseeable excesses on the part of cetpsis, leads of necessity to
unacceptable conclusions along the lines of theli@ngloctrine of common
design/purpose, according to which excessive acist tme foreseeable as “real,
actualy existent or serious possibiliti#8” or to the conspiracy concept, which
extends the responsibility of the co-perpetrator include all “reasonably
foreseeable” acts which might be carried out bydtrer perpetrators® A co-
perpetrator who remains within the scope of thatjplan cannot control (have
control over) events in which he did not take paven if he could have foreseen
them?3? Indirect perpetration (perpetration by means, effitire Taterschaftis
acknowledged as an apparent form of perpetratiaalilegal systems. Even if it
is not expressly prescribed in the criminal codas implicitly contained in the
concept of commissiott: Article 25 paragraph 3 (a) of the Rome Statuteptsc
indirect perpetration as commission of an act ‘tigto another person, regardless
of whether that other person is criminally respblesi The question of how far
the legal figure of indirect perpetration should teveloped has been under
intense discussion for decades in the dogmatidSesman criminal law, within

%2’ Thanks to the German Judge Schomburg, control iheeract has been introduced into ICTY
case law. See Staki, §440. For a detailed account of this judgmert ©LASOLO/PEREZ 2004,
475-526

% The essential contribution to the commitment ofanin application to a JCE has been argued
by DANNER-MARTINEZ 2005, 62-63

°% See AMBOS 2006,134.

9 See ASHWORTH 1996, 431-432

>3l See FLETCHER 2000, 659 and similar

*%2 5ee HAAN 2005, 210 on co-perpetration as a maitatsla concept than JCE, but without
application of the theory of power over the act.

*¥¥See FLETCHER 2000, 639
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which the most convincing explanation of perpetratby an individual in the
background has been given in Roxin’s study on cbriver the act. For the
purposes of international criminal law, the appaferm of indirect perpetration
on the basis of an organised apparatus of powersoeralled organisational
power, which Roxin created more than forty years, égmost interestiny’* This
concept was supplemented gradudfiyand aligned with contemporary forms of
criminality,>3® and today represents the dominant school of thoimgiGerman
theory®®” Therefore in what follows it will be useful to pent and analyse
Roxin’s opinion in more detail, as well as the opirs of other authors dealing
with the problem of indirect perpetration, in cagesvhich the direct perpetrator
is a fully responsible person, but at the same tisna mean in the hands of
another individual in the background. Roxin othesvdifferentiates three basic
forms of control over the act: control over thei@tt(Handlungsherrschaft),
control over the will (Willensherrschaft) and fuioetal control over the act
(funktionelle Tatherrschaft). Control over the anti(actus reus) is equivalent to
individual or direct perpetration, whereas funcéibncontrol over the act
represents a guiding notion for determining co-pergtion. Control over the will
relates to cases of indirect perpetration and camarried out in three ways: a
person in the background may direct events by mehfmce (Willensherrschaft
kraft Notigung), or by means of deceiving the dirperpetrator, who carries out
the planned offence in error (Willensherrschaftftkietums) or, as the person
giving orders in an organised apparatus of powgrudsing substitutable direct
perpetrators. Roxin denotes this form of indireetpetration as organisational
control (Organisationsherrschaft), or control otrex will based on an organised
apparatus of power (Willensherrschaft kraft orgatwgscher Machtapparate).
The person in the background may control the appsraf power, which
guarantees the carrying out of orders throughnifgeiccable functioning, without
forcing or deceiving the direct perpetrators. le tase of individual refusal or
abstention from carrying out orders, an apparaiah 8s this has at its disposal an
adequate number of others who can take over thetifum of the direct
perpetrator. It is specific for this form of inditeperpetration that, as a rule, the
person in the background does not know who therentliperpetrator is.
Unlimited substitutability or the fungibility (chgeability) of direct perpetrators
IS a guarantee to the person in the backgroundhkadct will be carried out, and
enables him to control events. The direct perpatriatsimply a replaceable ‘cog'
in the machinery of the apparatus of power. Thepahility of the direct
perpetrator, who by his own hand committed the eridoes not affect judgment
of the person giving orders as the indirect pegtetr because the execution of
the act, unlike instigation, does not depend on deeision of the direct
perpetrator. In such situations, direct and indiggerpetration are not mutually
exclusive, although founded on different presuppmss: direct perpetration on

53 See. ROXIN 1963, 193 and similar
3% |bid. 242-252, 677-683

53¢ 5ee ROXIN 1999, 549-561

%37 See ROXIN 2003, note 134, p. 47.
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completing the essence of crime (Tatbestand) isgmerand indirect perpetration
on controlling the apparatus of power. Organisatiggower, as an apparent form
of indirect perpetration, is in legal terms a dbiga phrase (name) for the
phenomenon of “desk-perpetrator” (Schreibtischjardno has control over the
act, regardless of the direct perpetrator. The rabrargument for accepting
organisational control is in the fact that the migad apparatus of power develops
a life of its own, independently of changes in ttatus of its members. It
functions almost automatically and does not depamdhe individuality of the
direct perpetrator. Accordingly, the indirect perptor, on the basis of organised
control of power, may be any person who at anyllef/¢he hierarchy within the
apparatus of power is able to issue orders to slimtes, and who uses such
power to achieve criminal ends. The organised apsiof power at the disposal
of the person in the background must operate wimltgide the legal order in the
commission of a crime. The criterion for the opemtof the apparatus of power
outside the legal order relates only to crimesafbich the construction of indirect
perpetration is applied, and not to the entire saoipthe organisation’s activities.
The historical example of the operation of the N@mvernment, particularly the
Eichmann case, also influenced Roxin’s understandinorganisational control.
All the leading figures in such a government cobtd sure that their criminal
designs would be carried out, thanks to the funatig of the apparatus of power,
in which the individuality of direct perpetratorsasy completely unimportant.
Although he did not belong to the highest echelbthe Nazi regime’s command
hierarchy, Eichmann was in charge of and respomdir the murders of many
Jews, as part of the so-called “Final Solution"th&lugh he did not take part in
the killings personally, the County Court in Jetasafound him guilty as a co-
perpetrator to murder. According to the opiniontlé court, distance from the
direct perpetrators does not affect the scope spamsibility, moreover, such
responsibility is greater in inverse proportion tliistance from the direct
perpetrators and in direct proportion to the lemekcommand. In such cases of
mass crimes, in which many persons are involvatiffgrent levels of command,
the usual concepts of instigator and accomplicenaahe applied to the creators
of plans, organisers or executive bodies at diffefevels>*® Although this case
did not mention indirect perpetration, Roxin sawEichmann a typical example
of a desk-perpetrator (Schreibtischtater), andhi@ opinions of the court the
elements of organisational control were clearlyedotwhile the accomplice, the
further he is from the victims and the direct exemuof the action, the more is he
pushed to the outer borders of events and exclirdedcontrol over the act, here
the situation is actually reversed, so that thertsbmings of distance are
compensated for by a measure of organisationalra@onihich increases in
proportion to the level of the indirect perpetratarontrolling position within the
apparatus of power. So according to Roxin's opiniioa findings of the court that
the relationship between a person in the backgranulthe direct perpetrators
could no longer be regarded as instigation, wetedy correct. The legal figure
of organisational power is applicable primarilydominality organised by state

538 See AMBOS 2006,185
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power or state criminality (Staatskriminalitat), el is clearly indicated by all
historical examples of the conduct of the governisieh totalitarian states. The
legal figure also applies to contemporary appafenins or organised crime.
According to Roxin, criminal activity by a state pgpatus is a “prototype of
organised crime”, because the organisation of tag sn the area in which the
apparatus operates is usually the widest rangidgrasst efficient. Organisational
control is possible when organised criminality whitas nothing to do with the
state is concerned, although there is as yet nergkwconsensus regarding an
exact concept of organised criminality. In eachctffzecase it is necessary only to
examine whether the basic presumptions of orgaarsst power are present:
substitutability of direct perpetrators and througis, control of the organised
apparatus of power? It is interesting, however, that the Roxin constian of
organised control has been applied in practicahseprimarily outside Germany,
in the trials of the former commanders of the Atgexan military junta, during
the 1980’s. In the judgment in the first instacoart, it was emphasised that the
accused had control over the act, “because thelyatlmad an organisation which
designed offences...Within such relationships, threatiperpetrators diminished
in significance. The power of those controlling #ystem over the commission of
the crimes they ordered was complete, because ibfthe subordinates opposed
them, he would automatically be replaced by anofh@m which it transpires that
the planned design could not fail because of tHe ofithe direct perpetrators,
who were mere cogs in a gigantic machine. Thisweas case of control over the
will, which is usual in indirect perpetration. Theeans used by the individual in
the background was the system itself, which waspos®d of substitutable direct
perpetrators...The person controlling the systemrotatl the anonymous will of
all those belonging to it*° German case law expressed an opinion on Roxin’s
independent form of indirect perpetration for thistftime in 1988 in the so-called
Katzenkdnig case (BGHSt 35, 353), but only in tleenf of obiter dictum,
applying organisational control as an argument @sing the construction
“perpetrator behind a responsible, direct perpettain this case, the problem of
indirect perpetration was at the forefront, in &uaion in which the direct
perpetrator had acted in non-excusable mistakavoférror iuris, Verbotsirrtuin
The legal figure of organisational control was omlypressly accepted in the
famous judgment of the Federal Court (BGHSt. 4@) 24 which members of the
National Defence Council of the former GDR wereedrias the indirect
perpetrators of the murders of refugees, commitigdborder guards at the
internal Berlin Wall border. The decisive part betstatement of reasons of the
judgment says, “An individual in the backgroundcases in which someone acts
without mistake (error) and with unlimited capadity culpability, is, as a rule,
not an indirect perpetrator...There is however @ugrof cases in which, despite
the unlimited responsibility of the direct perpétra the contribution of the
individual in the background almost automaticathads to the realisation of the
essence of the crime (Tatbestand) intended. Swsgscaust exist if the person in

539 ROXIN 2000, 556, 561
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the background exploits general conditions deteeohiby the structure of the
organisation, within which his contribution to thet sets in motion the normal
course of events...If the person in the backgroumdsuch cases acts with
knowledge of the circumstances and exploits theomditional readiness of the
direct perpetrators to carry out the essence ofctimme, and if he desires the
consequences which occur as a result of his actibes he is a perpetrator, in the
sense of an indirect perpetrator. He has contrel tlve act and controls events
more than is necessary in other cases, in whicieictdperpetration is accepted
without consideration, for example in the use akpas as means, who cannot be
perpetrators, because they do not have the reqairadacteristics or do not act
with specific intent. In the use of persons as rseacting in mistake (error) or
incapable of guilt, in many cases the indirect pggior controls the occurrence
of consequences to a much lesser degree thaneigheecase. Here the individual
in the background has a desire for control overaitte because he knows that the
decision of the direct perpetrator does not remtese hindrance to the
achievement of the desired results. If, in suclesathe person in the background
were not treated as a perpetrator, this would wotespond objectively to the
weight of his contribution, the more so since resality often increases, rather
than decreases, with increasing distance from ttenes of the crime This
understanding of indirect perpetration is possid¢ only in cases of abuse of
state power, but in cases of Mafia-style crimesylvich the spatial, temporal and
hierarchical distance between the highest levéheforganisation responsible for
the order and the direct perpetrator argues agednperpetration on the basis of a
division of labour. Indirect perpetration, accoglito this understanding, applies
in cases in which the perpetrator, in order to eahihis own goals, knowingly
exploits the apparatus of state, which acts illggaf* The common characteristic
of all opinions which do not assess the role of feeson in the background as
indirect perpetration, according to Roxin's undmrding of organisational
control, is the idea that the direct perpetratomca at one and the same time be a
fully responsible person and a means in the hah@sather. Therefore in such
situations it is valid to accept instigation, caypetration or parallel perpetration.
Since the fungibility (changeability) of direct petrators is the central
characteristic of Roxin's concept of organisatioo@ahtrol, the main objections
relate to that characteristic. Above all, the ammishould be contested that a
person in the background can be surer that theessd the crime will be carried
out than the instigator, who must relinquish theislen to carry out the crime to
the perpetrator. So, for example, Herberg emphadisat the decision of the
direct perpetrator not to commit the crime will mbkely prevent the instigator
from achieving his criminal design, as can be sed¢he cases of the former GDR
border guards, who deliberately fired to miss rekgy or let them escape.
Therefore the person giving orders cannot be swakthe essence of the crime
will be fulfilled.>** Roxin held this argument to be inadequate, beciuserely
served to show that indirect perpetration (inclgdall its apparent forms) may
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also be reduced to attempt in individual cases.iRagpeals to the opinion of the
Federal Court (BGHSt 40, 236), according to whichirdirect perpetrator in
cases in which the medium acts in mistake (ernor3 smcapable of guilt, controls
events to a much lesser degree than in cases anisggl control. The question is
not whether the functioning automatic operationthed apparatus of power was
present in each individual case, but whether itfiomed as a rule, which cannot
be said of instigatiof®> Another objection raised against the notion of the
organisational control of a person in the backgdyus that if a direct perpetrator
opposes the crime and is substituted, then it iBnger the same crime. As well,
the substitutability of direct perpetrators inciemghe likelihood of the order
being carried out, but control over the act dogsmean control over execution of
the act, but control during the commission of the &o the control over the act
by a person in the background can only be estaaigfhsubstitution was possible
at the very moment of the commission of the criffi@s is why in most cases,
instigation is the most suitable solutii.Renzikowski is another advocate of
instigation, who thinks that the acceptance of oiggd control is incompatible
with the principle of personal responsibility oretrautonomy of the direct
perpetrator. Admittedly, he accepts that a peraaie background, thanks to the
functioning of the apparatus of power, can carry lus plans regardless of the
person of the direct perpetrator, but that thid ‘&tannot replace a lack of real
control in individual cases”. The possibility ofmiituting a direct perpetrator
who opposes the crime is hypothetical, and hypmfletonsiderations cannot
establish real control over the &tt. According to Roxin, a person in the
background controls exactly this single act, inamigational control, regardless of
the number of direct perpetrators used, and hisven$o the objection that in
criminal law the hypothetical actions of a thirdrg@en should not be taken into
account is that the functioning of the apparatusciwhs guaranteed by the
substitutability of direct perpetrators is not gbthesis, but a reality. The control
over the act of the person in the background ensefr@en “control over reserve
causes”, which guarantees the fulfilment of theeess of the crime. The
responsible proceedings of the direct perpetratanjch differ here from
instigation, do not decide whether the orders efghrson in the background will
be carried out or ndt® Finally, an objection raised against organisaiicoatrol
and its central characteristic is that it failscases of the use of non-substitutable
direct perpetrators with specialist skills, witheutom the success of the criminal
design would not be possibi¥. Roxin accepts this objection and allows that in
such cases, instead of indirect perpetration, tiemnly instigation, unless the
person in the background applies force, in theesehshe condition of excusable
necessity (Entschuldigender Notstand) The legalrégpf organisational control
was not created for such exceptional cases, bthebasis of situations in which
the substitutability of the direct perpetrators was in question, as in the case of
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mass murders committed during the Nazi regimehemurder of refugees from
the former GDR. Opposing the potential opinion &t general requirement for
the validity of the criterion of fungibility can beverthrown by a single case to the
contrary, Roxin rightly points out that organisa@b control is not a patent
remedy to be applied in all imaginable cases, igas of the specific
presuppositions. The constitutive elements of asgdional power arise from
realities and their existence must be examinedah especific case. Such a legal
figure as a rule only excludes the possibility ofperpetration and instigation
within the framework of an organised apparatus @fgr>*® Advocates of the
opinion that indirect perpetration is not the isgueases of organised control, but
rather co-perpetration, start from the assumpti@t indirect perpetration is not
possible if the direct perpetrator is fully respibies but it does not deny the
person giving the order to commit the crime contmler the act. So
Jescheck/Weigend considers that “a person at thé&ecés a co-perpetrator,
precisely because he controls the organisation” ‘@hméred decision making
concerning commission of an offence is establishgdhe knowledge of the
leadership and the executor that the offence irstipre or several offences of the
same kind must be carried out according to insoost®*® The idea of co-
perpetration is of course less convincing thanigasbn. Roxin’s critique of this
view is extremely exhaustive and is based on thacst that in organisational
control, there is no joint decision or joint comsi of crime. Co-perpetration is
not a suitable concept, because it lacks the eleofgoint decision. The person
in the background and the direct perpetrator madmlynot know each other, do
not make decisions together and do not considangblves equally placed in
terms of decision-making. The execution of the ptagins by means of issuing
a command, not by means of a joint decision. Trewkedge that a person is the
recipient of an order does not represent a joimisilan. For a joint decision to
exist, and with it co-perpetration, is it not saiént for the direct perpetrator of
the criminal design to adopt it as his own designctudently. According to such
criteria, each successful act of instigation cold considered co-perpetration,
because tacitly established consent would be ceresidsufficient. But this would
be an intolerable broadening of the concept of eggtration. In cases
characterised as organisational control, joint cassion of crimes is lacking.
The “desk perpetrator” does not himself carry &g trime; he does not get his
hands dirty, but uses a “mean” to achieve his elids-perpetration essentially
involves being involved in the execution phasentbe-perpetration must be ruled
out from the beginning, because the person giviiegorder does not participate in
that phase, and usually does not know the timelawepof the perpetration. If
participation in the preparation phase is consiflegficient for co-perpetration,
in that case it is insufficient, because the ordntabution of the person in the
background is to plan and order the commissiorhefdrime. It is not a jointly
committed crime, because otherwise the decisiorcammit the act would
represent commission, and instigation co-perpetmatvhich is hardly compatible
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with legal concepts. There can be no “divisionatfdur”, which is considered the
central characteristic of co-perpetration, if trexgon wielding the power leaves
the entire execution of his orders to executiveansgy Accepting co-perpetration
would mean equating the structural differences betwindirect perpetration
(commission of an act using another person) andpecpetration (joint
commission of an act). A vertical structure is euéeristic of indirect perpetration
(the course of events runs from above to belownftbe person giving the order
to the executor), while co-perpetration is struetlihorizontally (in the sense that
the co-perpetrators act alongside each otfi€Rejecting indirect perpetration in
cases in which completely responsible persons a@setne direct perpetrators is
unacceptable from the point of view of the thedirgantrol over the act, because
control over the action of the direct perpetratod @ontrol over the will on the
part of the person in the background rest on diffelpresumptions: the direct
perpetrator has control over the specific actionh@nbasis of committing it by his
own hand, while the person in the background hasirabon the basis of
controlling the organised apparatus of power, whides not depend on the
individuality of the direct perpetrator. The dirgurpetrator is just an anonymous
figure in a line of potential, substitutable exeratof the order of the person in
the background. His role, in comparison with thie f the indirect perpetrator, is
incontestably less significant, because as a ralednnot block the way to the
execution of the criminal design of the personha background. In that sense,
organisational control represents a higher degreertrol over the act in relation
to the control over the act exercised by the iradiperpetrator. Roxin’s concept of
organisational control, which is based on the sultability of direct perpetrators
and the immaculate functioning of the strictly hiehically structured apparatus
of power, which is at the disposal of the persontha background, is also
acceptable in international criminal law, becadsmeRome Statute also allows for
the possibility of indirect perpetration, when thegect perpetrator is a fully
responsible person (legal figure of the “perpetréiehind the perpetrator”). The
objective position of the person in the backgrowado at the top of the apparatus
of power issues orders, differs essentially frostigation or co-perpetration. As
opposed to an instigator, a person who issues ®iidenn cases of organised
control, spared the effort of searching for, adggiror overcoming the possible
objections of the direct perpetrator, and the suhability of the direct
perpetrator is an indication that in fact his radempared to that of the person
giving orders, is secondary. Of course, it is ratamdary in the sense of being
considered as aiding, because carrying out theness# the crime always means
control over the action and establishes direct gtemion. If the person in the
background controlling the organised apparatusosigr were to be considered
merely an accomplice (instigator), that would gaiagt the facts, to put it
bluntly. Accepting co-perpetration is equally irg@ble. The role of the person in
the background could be interpreted as an subaltantntribution to the
commission of the crime in the preparation phasd, the realisation of the
objective components of co-perpetration presumet jdecision to act, which is
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hard to imagine between persons who are barely afiutaware of each other’s
existence (the person giving the order knows tlbaheone will carry out the
intended act, while the direct perpetrator knowrhest carry out the act). Indirect
perpetration is the most acceptable solution, bex#we person giving the order is
clearly indicated as the central figure in the éseHe is not a borderline figure in
an act committed by another (principal) perpetraterther is he an equal partner
(on the same level) with the other (co)-perpetsattr As we have already
mentioned, the concept of control over the act amgein ICTY case law in the
Staki case. The first instance court sentenced him as-perpetrator for the
crimes of extermination, murder and expulsion, Whiacluded murder and
deportation. At the time when the crimes were cottaaj there were three power
structures in Prijedor: the civil administratiohetcivil police force and the army.
None of the leaders had complete control and alfewaware that their
subordinates were carrying out orders and were postion to prevent crimes
from being carried out at any time. Lower-placedividuals in each power
structure, as well as the direct perpetrators, watsstitutable, so that the people
at the top had control over their wills and therefover the acts committ&cf.
The central crime was the campaign of expulsion¢clwvbould only be carried out

51 Roxin's concept of organised control, with certaindifications, was basically accepted by
Ambos (2006, 140-142). The circumstantial lack g@Redfic substitutability of the direct
perpetrator does not in principle represent a lince to the perpetration of the person in the
background, because he, as a rule, exploits thendittonal readiness of the person used as
means to commit the crime. It is more correct, eadt of beginning specifically with the
substitutability of means, to understand the pplecpf individual responsibility in the normative
sense, with control over the act of the persormétiackground in combination with realistic and
normative components, which are intermingled. Towgy to control events exists where there are
the means to fulfil most completely the essenctefcrime, but with a person in the background,
this arises from his influence within the orgariato which the direct perpetrator belongs. Since
the person in the background has the organisatippafatus of power) in his grasp, he indirectly
controls the means. Control of the organisationetioee makes the direct perpetrator substitutable
and he is therefore an insignificant figure. Thepansibility for individual acts in the organisatio
increases with distance from the level of diregppération; responsibility is greater as the lesfel
command is higher. Indirect perpetration should énav only be attributed to accomplices who
belong to the higher echelons of the apparatusosfep, and those who are lower down the
hierarchy, who are only in control of some of theems within the apparatus, should be
considered co-perpetrators. Given the practicalveeice of the problem of indirect perpetration in
international criminal law, Ambos directs towartie autonomy of study of organisational power
in relation to traditional dogmatics on the papation of several persons in the commission of a
crime. With regard to this, it is worth mentionitize opinion according to which the organised
apparatus of power itself is seen as the centyatdi whose control over the act can be assessed in
the light of its actions in the entire criminal @gs and the realisation of the goals of a criminal
organisation. Organisational control can be grad&ds Vest, (Humanitatsverbrechen, 113 ZStW
(2001), pp. 236 ff)) instead of the traditional idien between perpetrator and accomplice, says
that perpetrators who plan and organise criminaviac and who belong to the inner circle of the
organisation's leadership are on the highest leveile on the second level are those who hold
middle-ranking positions in the hierarchy and hawetrol over parts of the organisation, while on
the third level, there are the direct perpetratatsp only appear as accomplices in the the entire
criminal enterprise. Van der WILT 2006, 12-17, aguor similarly conceived organisational
control (functional perpetration) as an alternativdCE.
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by the joint functioning of all three organisedustiures of power. Stakiwas at
the head of the civil administration which conteadll logistical and financial
support, and he personally co-ordinated co-oparabetween the individual
structures of powet’> There was a division of the essential functiortsvben the
leaders of these structures, without which the Exgu plan could not have been
carried out as planned. The direct perpetratorsndid belong to the structure
controlled by Staki, so that his responsibility could not be asceedimerely by
using the construction of indirect perpetration. @® other hand, the co-
perpetration of the leaders of the three structofegower, based on functional
control over the act, could not be overlooked, thar fact of their control over
subordinates. Therefore the Trial Chamber decideapply jointly the concepts
of indirect perpetration and co-perpetration. Stathid not himself commit a
single crime, but he was a co-perpetrator behimddinect perpetrators? The
example cited shows that the application of th@mhef control over the act is
possible and justified when higher-ranking persappear as defendants, who
planned, controlled and managed the commissionimies, although they did not
participate actively in their physical executiorhi§ is an important step in ICTY
jurisprudence in the direction of eliminating thedesirable influence of the JCE
constructiorr™ It is to be expected that the example cited will emain alone in
ICTY case law, in which co-perpetration and indirgerpetration are linked with
the theory of control over the aBf Given the above arguments on co-
perpetration and indirect perpetration, we showldctude that the application of
the theory of control over the act in the form whétional control over the act and
organisational control (which are only possible iimtentional crimes) would
convincingly redress the failings of ICTY case lawfar, in connection with the
legal figure of JCE. This is particularly true dietthird category of JCE, which
significantly broadens responsibility for the exxes of a co-perpetrator, thus
bringing into question the principle that each aepbce should be responsible
within the scope of his own guilt (joint decisioms the commission of crimes). In
terms of functional control over the act, it is ionf@ant to emphasise that this
requires a significant contribution to the comnuossiof the offence for co-
perpetration, as opposed to the first two categooleJCE, for which it is not
required, while for the third category it is nonségnt. The advantage of
organised control is that is resolves the questibthe responsibility of those
highly-placed in the hierarchy, who by means of a@ipparatus of power control

*%3 pid. §482

> |bid. §741 i 818

%t is worth pointing out here that the legal figusf JCE in ICTY case law has been formulated
in the example of a low-ranking accused, for whoroouuld not be proven that he had directly
participated in the crime. In the Tadiase, there was in fact no basis for a more sed@cussion

of functional or organisational control of the act.

% Judge Schomberg remained constant in his opinitmss, for example, in his separate opinion
on the judgment of the Appeals Chamber in the Sicaise, he cited legal provisions on co-
perpetration contained in the criminal law of severountries (including the former SFRY) and
repeated the argument in connection with the agfitin of the theory of control over the act. See
also Prosecutor v. Sidi App. Chamber, Judgement, 28. 11. 2006., Dissgr@ipinion of Judge
Schomburg, §13-23
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the commission of crimes carried out by substitigtabirect perpetrators, in the
most adequate manner. Functional control over tieiraco-perpetration and

organised control in indirect perpetration cleatéfine who should be considered
the key figures in events which are assessed asothenission of crimes, so the

concept of commission in Article 7 (1) of the ICTStatute should also be
interpreted accordingly.
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CHAPTER SIX

INSTEAD OF A CONCLUSION - TEN THESIS ON JOINT CRIMI NAL
ENTERPRISE

1) Joint criminal enterprise was not part of international customary law at
the time the offences with which the accused are atged were committed.

2) Joint criminal enterprise is contrary to the principle of guilt, which is one
of the fundamental principles of contemporary crimnal law.

3) Through the dangerous expansion of the elementsf guilt (mens rea
expansion), joint criminal enterprise has come very close toguilt by
association which the Statute does not regulate.

4) Drawing a conclusion on the existence of the acged's intention from
objective circumstances (inference) in the secondcd third category of JCE
is questionable from the aspect of the principle opresumption of innocence
which, inter alia, is regulated by Article 21/3 of the Statute.

5) The ICTY's jurisprudence in relation to JCE theay and the provision of
the Statute in which this theory is allegedly contaed “by implication” is not
in unison and is not consistent with the principlesof legal certainty and
justice.

6) The extensive application of JCE theory to therdire political and military
structures of a state and to other “known and unknwn” persons does not
fulfil the requirement of precise charges and may ppduce wrong impression
of “political influence” on international criminal justice system.

7) Indictments conceived broadly, following JCE thery, which contain a
“collective” accusation of not only the person agaist whom the proceedings
are conducted, but of the entire state and militarystructures, as well as
“persons known and unknown”, mean that the very pupose of the
foundation and operation of ICTY is threatened.

8) Giving credibility to JCE theory in international criminal adjudication
involves the risk that national criminal prosecutian bodies will apply it even
more extensively and to the greater detriment of pstected human rights. Its
application undermines the contemporary criminal lav building founded on
traditional pillars of legal dogmatics.

9) The extensive application of JCE theory will hag negative consequences

in the process of the affirmation of international criminal law and
adjudication.
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10) In jurisprudence of international criminal trib unals JCE theory should
be replaced by other firmly established concepts ofndividual criminal
responsibility, such as co-perpetration and perpetition by means.
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